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BOARD OF TRUSTEES
February 11, 2020

LEEPER CENTER – 3800 WILSON AVE.

Regular Meeting ­ 6:30 PM

AGENDA

A.  CALL TO ORDER 
   

1.  Pledge of Allegiance
     

2.  Roll Call
     

3.  Amendments to Agenda
     

4.  Conflict of Interest
     

B.  COMMUNITY PARTICIPATION 
   

1.  Public Comment ­ Individuals wishing to participate in Public Comments (non­agenda item) are requested to sign up on the form provided 
on the podium. When you are recognized, step to the podium, state your name and address then speak to the Town Board of Trustees. Please limit 
comments to three (3) minutes. 

     

2.  Presentation
     

      a.  Comprehensive Plan Presentation

 Cody Bird, Planning Director
 Logan Simpson Design

       

C.  CONSENT AGENDA 
   

1.  Board of Trustees Work Session Summary for Jan 21, 2020
     

2.  Board of Trustees Minutes for January 28, 2020
     

D.  ACTION ITEMS 
   

1.  Contract Approval — Infusion Architects 

 Staff presentation: Kelly Houghteling, Deputy Town Administrator & Randell Johnson, 
Infusion Architects

     

2.  NPIC Lateral Improvements at BNSF Crossing Project
     

E.  OTHER BOARDS 
   

F.  REPORTS 
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1.  Town Attorney
     

2.  Town Administrator
     

3.  Staff Communications
     

4.  Board
     

G.  EXECUTIVE SESSION 
   

H.  ADJOURN 
   

The Town of Wellington will make reasonable accommodations for access to Town services, programs, and activities and special communication arrangements 
Individuals needing special accommodation may request assistance by contacting the Deputy Clerk at Town Hall or at 970­568­3380 ext. 110 at least 24 hours in 
advance.
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Board of Trustees Meeting

Date: February 11, 2020
Submitted By: Cynthia Sullivan, Deputy Clerk 
Subject: Board of Trustees Work Session Summary for Jan 21, 2020 
  

EXECUTIVE SUMMARY 

 

BACKGROUND / DISCUSSION 

 

STAFF RECOMMENDATION 

 

ATTACHMENTS 
1. Minutes from Work Session 01212020 
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BOARD OF TRUSTEES
January 21, 2020

LEEPER CENTER – 3800 WILSON AVE.

                     Regular Meeting ­ 6:30 AM WORK SESSION MINUTES

A. ITEMS

1. GovHR Finance Director Recruitment

Katie Rush­ GovHR ­ Recruiting for Finance Director 

Ms. Rush gave an overview of their process including the use of announcements and brochures 
about the position. She said that Mr. Cannon will put together a selection committee. They will 
have a meet and greet with candidates and Board on Feb 20­21. The projection is to fill the 
position by the middle of May.

Mayor Hamman asked if the Board would see the job description before it is published. Ms. Rush 
said they would get the description out and reviewed some of the qualifications they would look 
for.

Trustee Sattler asked about Finance Director/Treasurer. There was a discussion about whether 
these should be separate individuals.

Mayor Hamman asked how many candidates they would bring. Ms. Rush said 6­8.
2. Water Rate Study

Stacy Helleckson and Toby Fedder of Woodard & Curran gave an overview of the company. The 
presentation included the following items:

Funding opportunities, analyze. Use of a pay as you go to fund the projects. 
Models for utilities to help project future costs, and projects.
Reviewed the Methodology for the rate study and evaluating historical consumption.

The following steps will be used for the rate study ­ Operational Costs, Establishing Revenue 
Requirements, Estimated Revenue Requirements, Evaluating Usage Trends, Projecting Future 
Rates / Costs, Projecting Expected Rate Performance, Construction of Rate Models, Connection 
Charges, Recommendations. Rate Modification Options (see report)

Discussion Items

Cost of shares and the agreement with North Poudre Irrigation.
How to make increases more palatable without using too much of the reserve.
Connection (tap fees on new construction are not included) Consumption and operation cost   

would be used.
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3. Chamber/Town co­location discussion
Ms. Vance reviewed the sharing of space with the Chamber in the Harrison house. She gave the 
reasons for consolidating the locations and the benefits when coordinating on projects.

Looking for consensus of Board members to going forward with a Memorandum of 
Understanding with the Chamber.

4. 2020 Master Plan Update
Mr. Cannon gave an overview of the comprehensive look at what projects and study we are doing 
this year.

Department Head reported on the individual studies.

Ms. Houghteling ­ Space need assessment.
Ms. Vance ­ waiting on zoning before economic plan can be started.
Mr. Gowing ­ pavement study coming to an end, re vamp priorities before 2021. 
Mr. Myer ­ water distribution system study. water and wastewater master plan. 
Mr. Gowing ­ stormwater master plan and drainage
Ms. Vance ­ Parks master plan. (Rec center feasibility study)
Mr. Bird ­ Comprehensive Plan ­ Feb Public engagement for Downtown master plan and land   

use change.
Mr. Sexton ­ Utility Rate Study.
Ms. Houghteling ­ Employment study.

5. Organizational Chart
Mr. Cannon reviewed the changes to the structure.

Adding assistant to the town administrator for Grants and purchasing.

There was discussion about how the Finance Director/Treasurer should be connected to the Town 
Administrator and the Board.
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Board of Trustees Meeting

Date: February 11, 2020
Submitted By: Cynthia Sullivan, Deputy Clerk 
Subject: Board of Trustees Minutes for January 28, 2020 
  

EXECUTIVE SUMMARY 

 

BACKGROUND / DISCUSSION 

 

STAFF RECOMMENDATION 

 

ATTACHMENTS 
1. Board of Trustee Minutes for January 28, 2020
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BOARD OF TRUSTEES
January 28, 2020

LEEPER CENTER – 3800 WILSON AVE.

Regular Meeting - 6:30 PMREGULAR MEETING – 

MINUTES

A. CALL TO ORDER
The Regular Board Meeting was called to order at 6:30 P.M., January 28, 2020 at the Leeper Center, 
3800 Wilson Ave., Wellington CO.
1. Pledge of Allegiance

2. Roll Call 
TRUSTEES 
PRESENT:

DANIEL SATTLER, WYATT KNUTSON, JOHN JEROME, TIM 
WHITEHOUSE, JOHN EVANS, TROY HAMMAN

TRUSTEES 
ABSENT:

MATT MICHEL

PRESIDING TROY HAMMAN, MAYOR
:

ALSO 
PRESENT:

ED CANNON, TOWN ADMINISTRATOR
KELLY HOUGHTELING, ASSISTANT TOWN MANAGER 
CYNTHIA SULLIVAN, DEPUTY CLERK
CODY BIRD, TOWN PLANNER
BOB GOWING, PUBLIC WORKS DIRECTOR
MICHELLE VANCE, ECONOMIC DEVELOPMENT MANAGER 
TYLER SEXTON, ASSISTANT FINANCE DIRECTOR
DAVE MYER, TOWN ENGINEER
DANIEL JONES, WATER TREATMENT OPERATOR 
BRAD MARCH, TOWN ATTORNEY OFFICE

3. Amendments to Agenda

4. Conflict of Interest

B. COMMUNITY PARTICIPATION
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1. Public Comment
The following people announced their candidacy for Board of Trustees. 
Ashley Macdonald, Jon Gaiter and Rebekka Kinney.

Jon Gaiter, 8132 Fourth Street, asked if the Board Packet was published on the Website. Ms. 
Sullivan said it is in a new location and she is working on adjustment, so it is more accessible.

Rebekka Kinney, 4492 Emerald Bay Lane, said she would be putting together some community 
forms to see what residents would like to see in Wellington and one geared toward families with 
children.

Mayor Hamman asked if any candidate forums were scheduled. Ms. Sullivan said that outside 
groups usually contact us about having forums.

2. Presentation

Wellington Economic Development
a.

 Staff presentation: Michelle Vance, Economic Development Director 
Ms. Vance presented on the growth of Wellington and economic opportunities. 
The following are issues and programs that are being looked at:

Leakage
Possible building locations 
Business coming soon 
Current business support 
Resources
Business retention & expansion. (Scale up) work with the Chamber and the County to provide 

support and education
Water Treatment Plant Independent Review and Wastewater Master Plan

b.
 Presentation: Jacobs Engineering Group

Water Treatment Plant Engineering review from Jacobs Engineering.
Richard Saxton of Jacobs Engineering gave an update about the review of data and design. They 
are looking at what parts of the design to keep and what might not be needed. He explained the 
sampling of ponds for wet tests. Review of current work and the possibility of offsite properties 
or to working with another district.

Trustee Sattler asked about utilizing water from a different resource. (work with North Poudre 
Irrigation).

Mr. Myer gave an update on the Wastewater Treatment Plant.
3. Proclamation

a. School Choice Week Proclamation 
Mayor Hamman read proclamation.
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C. CONSENT AGENDA

1. Board of Trustee Minutes for January 14, 2019
Trustee Sattler said the amount of the purchase price for the property at 3804 Cleveland needed to 
be corrected.

TRUSTEE Tim Whitehouse, AND TRUSTEE Daniel Sattler to approve the Consent Agenda with 
correction. Motion Passed.

D. ACTION ITEMS

Resolution 4 - 2020 — Administrator's Organizational Plan
1.

 Staff presentation: Ed Cannon, Town Administrator
Trustee Jerome questioned the position of Assistant to the Town Administrator. He thought that 
position was budgeted under the Finance Department. Would we not need to do an amendment to 
the budget to change the department?

Mr. Cannon explained where the money was budgeted and what the position would include.

Trustee Sattler had a concern regarding the economic development director being over recreation 
and library.

TRUSTEE TIM WHITEHOUSE, AND TRUSTEE JOHN JEROME to table and refer back to a 
work session. Motion Passed.
Refund Request — Housing Catalyst PILOT

2.
 Staff presentation: Ed Cannon, Town Administrator 

This is a yearly request from The Housing Authority.

TRUSTEE TIM WHITEHOUSE, AND TRUSTEE JOHN JEROME to approve the refund of
$2,751.00 for PILOT. MOTION PASSED.
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Ordinance 4-2020 - Conditionally Annexing Poudre School District Annexation to the Town of

3. Wellington

 Staff presentation: Cody Bird, Planning Director
Mr. Bird reviewed the procedure for the public hearing. He gave the background of the 
annexation.

Public Hearing was opened at 7:36 pm.

Jon Gaiter asked if there are costs to the town to bring this property into town, and question about 
water availability.

Public hearing was closed at 7:38 pm.

Mr. Bird said the town has a possibility for contributing to the over sizing of the utility lines. 
There is adequate capacity for water and sewer on the site.

TRUSTEE DANIEL SATTLER, AND TRUSTEE JOHN EVANS to Adopt an Ordinance
conditionally annexing Poudre School District Annexation to the Town of Wellington and zoning 
the property C1- Community Commercial District. Motion Passed.

Final Plat - Poudre School District Subdivision
4.

 Staff presentation: Cody Bird, Planning Director

Mr., Bird said the reason to table this issue is due to a delay of Planning Commission review. He 
suggested the public hearing be continued on Feb 25, 2020.

TRUSTEE DANIEL SATTLER, AND TRUSTEE WYATT KNUTSON to table issue until
Planning Commission reviews. Public Hearing continued until February 25, 2020. Motion Passed.
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Minor Subdivision - Lots 16-19, Block 1, Sundance at Daubert Farm, First Filing and Vacation of

5. Road Right-of-way

 Staff presentation: Cody Bird, Planning Director

Mr. Bird said this is for the final plat of 4 lots to allow for easements and will create a tract for 
water lines.

The second part of the request is to vacate road right of way to eliminate the traffic circles on 
Buffalo Creek Parkway. The Planning Commission had concerns about the traffic speed on this 
road.

2 separate ordinances.

TRUSTEE DANIEL SATTLER, AND TRUSTEE JOHN EVANS to approve Ordinance 5-2020
to approve the minor subdivision. Motion Passed.

TRUSTEE JOHN EVANS AND TRUSTEE TIM WHITEHOUSE to approve Ordinance 6-2020
to approve vacation of road right-of-way. Motion Passed

E. OTHER BOARDS

F. REPORTS

1. Town Attorney
Mr. March said the closing on the house at 3804 Cleveland is scheduled for Wednesday January 
29th.
He mentioned a possible amendment to the code and discussion about the vacant seat.

2. Town Administrator
Mr. Cannon updated the Board on meeting regarding water supply.

3. Staff Communications

a. Water & Wastewater Production for 2019

b. Treasurer's Report
Tyler Sexton gave the report on bills. He pointed out the report from July to the end of the Year. 

There was discussion about PCards - Report should be a digital file for shorter period of time.
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4. Board
Mayor Hamman said that Matt Michael tenured his resigned from the Board of Trustees. 
Discussion at next meeting. Mr. March will put together information on the procedure when a seat 
is vacated.

Tim asked about the traffic signals. Mr. Cannon reporting about a meeting on this issue. Road 
signs and signals to be purchased. Looking at sharing costs with the fire department and the 
schools. Fire department wants the ability to interrupt the light at third street for deployment.

G. EXECUTIVE SESSION

H. ADJOURN

Page 12 of 57



Board of Trustees Meeting

Date: February 11, 2020
Submitted By: Kelly Houghteling, Deputy Town Administrator 

Subject:

Contract Approval — Infusion Architects 

 Staff presentation: Kelly Houghteling, Deputy Town Administrator & Randell 
Johnson, Infusion Architects

  

EXECUTIVE SUMMARY 
Staff is seeking approval to sign a professional service agreement with Infusion Architects for the Town Hall 
Space Needs Assessment.  
 

BACKGROUND / DISCUSSION 
On January 14, 2020 the Board of Trustees authorized staff to pursue a contract with Infusion Architects for the 
Town Hall Space Needs Assessment. The contract received legal review from Brad March's Office. The 
agreement is attached. This is a standard form AIA agreement between the Town and the architect. This is 
currently in draft form, until the Board votes to approve.  During the meeting, the Board has an opportunity to 
meet the Infusion Architects team and ask any questions regarding timeline or process.

Staff is also seeking volunteers for 1-2 Board members who would like to serve on the project Steering 
Committee. We will work to be efficient as possible and the commitment is likely 10 – 15 hours over the next 
three (3) months.  This would include initial meetings and reviews of work along the way. The Steering 
Committee will bring the larger decisions back to the entire Board of Trustees for feedback and approval.  
 

STAFF RECOMMENDATION 
Staff recommends approving a contract with Infusion Architects.  
 

ATTACHMENTS 
1. Infusion AIA Agreement 
2. Scope of Work
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   Document B102TM – 2017
Standard Form of Agreement Between Owner and Architect without a Predefined Scope 
of Architect's Services

AIA Document B102™ – 2017. Copyright © 1917, 1926, 1948, 1951, 1953, 1958, 1961, 1963, 1966, 1967, 1970, 1974, 1977, 1987, 1997, 2007 and 2017 by 
The American Institute of Architects. All rights reserved. WARNING: This AIA®  Document is protected by U.S. Copyright Law and International Treaties. 
Unauthorized reproduction or distribution of this AIA®  Document, or any portion of it, may result in severe civil and criminal penalties, and will be 
prosecuted to the maximum extent possible under the law. This draft was produced by AIA software at 17:00:03 ET on 02/07/2020 under Order No. 
4039276901 which expires on 02/05/2021, and is not for resale.
User Notes:  (3B9ADA38)

1

This document has important 
legal consequences. 
Consultation with an attorney 
is encouraged with respect to 
its completion or modification.

ELECTRONIC COPYING of any 
portion of this AIA®  Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws as 
set forth in the footer of this 
document.

AGREEMENT made as of the 7th   day of February  in the year Two Thousand Twenty  
(In words, indicate day, month and year.)

BETWEEN the Architect’s client identified as the Owner:
(Name, legal status, address and other information)

Town of Wellington    
3735 Cleveland Avenue 
P.O. Box 127  
Wellington, CO 80549 

and the Architect:
(Name, legal status, address and other information)

Infusion Architects, LLC   
206 East 4th Street, Ste. 250  
Loveland, CO  80537 
  

for the following (hereinafter referred to as “the Project”):
(Insert information related to types of services, location, facilities, or other descriptive 
information as appropriate.)

Town Hall Space Needs Assessment & Site Selection 
Scope of Services as described in Exhibit A  
  

The Owner and Architect agree as follows.
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AIA Document B102™ – 2017. Copyright © 1917, 1926, 1948, 1951, 1953, 1958, 1961, 1963, 1966, 1967, 1970, 1974, 1977, 1987, 1997, 2007 and 2017 by 
The American Institute of Architects. All rights reserved. WARNING: This AIA®  Document is protected by U.S. Copyright Law and International Treaties. 
Unauthorized reproduction or distribution of this AIA®  Document, or any portion of it, may result in severe civil and criminal penalties, and will be 
prosecuted to the maximum extent possible under the law. This draft was produced by AIA software at 17:00:03 ET on 02/07/2020 under Order No. 
4039276901 which expires on 02/05/2021, and is not for resale.
User Notes:  (3B9ADA38)

2

TABLE OF ARTICLES

1    ARCHITECT’S RESPONSIBILITIES 

2     OWNER’S RESPONSIBILITIES

3    COPYRIGHTS AND LICENSES

4    CLAIMS AND DISPUTES

5    TERMINATION OR SUSPENSION

6    COMPENSATION

7    MISCELLANEOUS PROVISIONS

8    SPECIAL TERMS AND CONDITIONS

9    SCOPE OF THE AGREEMENT

ARTICLE 1   ARCHITECT’S RESPONSIBILITIES
§ 1.1 The Architect shall provide the following professional services:
(Describe the scope of the Architect’s services or identify an exhibit or scope of services document setting forth the 
Architect’s services and incorporated into this document in Section 9.2.) 

Space Needs Assessment and Site Selection Services  

§ 1.1.1 The Architect represents that it is properly licensed in the jurisdiction where the Project is located to provide 
the services required by this Agreement, or shall cause such services to be performed by appropriately licensed 
design professionals.

§ 1.2 The Architect shall perform its services consistent with the professional skill and care ordinarily provided by 
architects practicing in the same or similar locality under the same or similar circumstances. The Architect shall 
perform its services as expeditiously as is consistent with such professional skill and care and the orderly progress of 
the Project. 

§ 1.3 The Architect identifies the following representative authorized to act on behalf of the Architect with respect to 
the Project.
(List name, address, and other contact information.)

Randell Johnson, AIA, Principal  
Infusion Architects, LLC  
206 East 4th Street, Ste. 250  
Loveland, CO  80537  
  
  

§ 1.4 Except with the Owner’s knowledge and consent, the Architect shall not engage in any activity, or accept any 
employment, interest or contribution that would reasonably appear to compromise the Architect’s professional 
judgment with respect to this Project.

§ 1.5 The Architect shall maintain the following insurance until termination of this Agreement. If any of the 
requirements set forth below are in addition to the types and limits the Architect normally maintains, the Owner 
shall pay the Architect as set forth in Section 6.2.3.

§ 1.5.1 Commercial General Liability with policy limits of not less than One Million dollars   ($1,000,000  ) for each 
occurrence and Two Million dollars   ($2,000,000  ) in the aggregate for bodily injury and property damage.
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3

§ 1.5.2 Automobile Liability covering vehicles owned, and non-owned vehicles used, by the Architect with policy 
limits of not less than One Million dollars   ($ 1,000,000   ) per accident for bodily injury, death of any person, and 
property damage arising out of the ownership, maintenance and use of those motor vehicles, along with any other 
statutorily required automobile coverage.

§ 1.5.3 The Architect may achieve the required limits and coverage for Commercial General Liability and 
Automobile Liability through a combination of primary and excess or umbrella liability insurance, provided such 
primary and excess or umbrella liability insurance policies result in the same or greater coverage as the coverages 
required under Sections 1.5.1 and 1.5.2, and in no event shall any excess or umbrella liability insurance provide 
narrower coverage than the primary policy. The excess policy shall not require the exhaustion of the underlying 
limits only through the actual payment by the underlying insurers.

§ 1.5.4 Workers’ Compensation at statutory limits.

§ 1.5.5 Employers’ Liability with policy limits not less than One Million dollars   ($ 1,000,000   ) each accident, One 
Million   ($ 1,000,000     ) each employee, and One Million   ($ 1,000,000     ) policy limit.

§ 1.5.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services with policy limits of not less than Two Million dollars   ($ 2,000,000   ) per claim and Two Million 
dollars     ($ 2,000,000     ) in the aggregate.

§ 1.5.7 Additional Insured Obligations. If requested by the Owner, to the fullest extent permitted by law, the Architect 
shall cause the primary and excess or umbrella polices for Commercial General Liability and Automobile Liability 
to include the Owner as an additional insured for claims caused in whole or in part by the Architect’s negligent acts 
or omissions. The additional insured coverage shall be primary and non-contributory to any of the Owner’s 
insurance policies and shall apply to both ongoing and completed operations.

§ 1.5.8 The Architect shall provide certificates of insurance to the Owner that evidence compliance with the 
requirements in this Section 1.5.

ARTICLE 2   OWNER’S RESPONSIBILITIES
§ 2.1 Unless otherwise provided for under this Agreement, the Owner shall provide information in a timely manner 
regarding requirements for and limitations on the Project, including a written program, which shall set forth the 
Owner’s objectives; schedule; constraints and criteria, including space requirements and relationships; flexibility; 
expandability; special equipment; systems; and site requirements.

§ 2.2 The Owner identifies the following representative authorized to act on the Owner’s behalf with respect to the 
Project. The Owner shall render decisions and approve the Architect’s submittals in a timely manner in order to 
avoid unreasonable delay in the orderly and sequential progress of the Architect’s services.
(List name, address, and other contact information.)

Kelly Houghteling  
Town of Wellington  
3735 Cleveland Ave.  
Wellington, CO  80549  
  

§ 2.3 The Owner shall coordinate the services of its own consultants with those services provided by the Architect. 
Upon the Architect’s request, the Owner shall furnish copies of the scope of services in the contracts between the 
Owner and the Owner’s consultants. The Owner shall furnish the services of consultants other than those designated 
as the responsibility of the Architect in this Agreement, or authorize the Architect to furnish them as an Additional 
Service, when the Architect requests such services and demonstrates that they are reasonably required by the scope 
of the Project. The Owner shall require that its consultants and contractors maintain insurance, including 
professional liability insurance, as appropriate to the services or work provided.
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§ 2.4 The Owner shall furnish all legal, insurance and accounting services, including auditing services, that may be 
reasonably necessary at any time for the Project to meet the Owner’s needs and interests.

§ 2.5 The Owner shall provide prompt written notice to the Architect if the Owner becomes aware of any fault or 
defect in the Project, including errors, omissions or inconsistencies in the Architect’s Instruments of Service.

§ 2.6 Within 15 days after receipt of a written request from the Architect, the Owner shall furnish the requested 
information as necessary and relevant for the Architect to evaluate, give notice of, or enforce lien rights.

ARTICLE 3   COPYRIGHTS AND LICENSES
§ 3.1 The Architect and the Owner warrant that in transmitting Instruments of Service, or any other information, the 
transmitting party is the copyright owner of such information or has permission from the copyright owner to 
transmit such information for its use on the Project.

§ 3.2 The Architect and the Architect’s consultants shall be deemed the authors and owners of their respective 
Instruments of Service, including the Drawings and Specifications, and shall retain all common law, statutory and 
other reserved rights, including copyrights. Submission or distribution of Instruments of Service to meet official 
regulatory requirements or for similar purposes in connection with the Project is not to be construed as publication 
in derogation of the reserved rights of the Architect and the Architect’s consultants.

§ 3.3 The Architect grants to the Owner a nonexclusive license to use the Architect’s Instruments of Service solely 
and exclusively for the purposes of evaluating, constructing, using, maintaining, altering and adding to the Project, 
provided that the Owner substantially performs its obligations under this Agreement, including prompt payment of 
all sums due pursuant to Article 5 and Article 6. The Architect shall obtain similar nonexclusive licenses from the 
Architect’s consultants consistent with this Agreement. The license granted under this section permits the Owner to 
authorize the Contractor, Subcontractors, Sub-subcontractors, and suppliers, as well as the Owner’s consultants and 
separate contractors, to reproduce applicable portions of the Instruments of Service solely and exclusively for use in 
performing services or construction for the Project. If the Architect rightfully terminates this Agreement for cause as 
provided in Section 5.4, the license granted in this Section 3.3 shall terminate.

§ 3.3.1 In the event the Owner uses the Instruments of Service without retaining the authors of the Instruments of 
Service, the Owner releases the Architect and Architect’s consultant(s) from all claims and causes of action arising 
from such uses. The Owner, to the extent permitted by law, further agrees to indemnify and hold harmless the 
Architect and its consultants from all costs and expenses, including the cost of defense, related to claims and causes 
of action asserted by any third person or entity to the extent such costs and expenses arise from the Owner’s use of 
the Instruments of Service under this Section 3.3.1. The terms of this Section 3.3.1 shall not apply if the Owner 
rightfully terminates this Agreement for cause under Section 5.4.

§ 3.4 Except for the licenses granted in this Article 3, no other license or right shall be deemed granted or implied 
under this Agreement. The Owner shall not assign, delegate, sublicense, pledge or otherwise transfer any license 
granted herein to another party without the prior written agreement of the Architect. Any unauthorized use of the 
Instruments of Service shall be at the Owner’s sole risk and without liability to the Architect and the Architect’s 
consultants.

§ 3.5 Except as otherwise stated in Section 3.3, the provisions of this Article 3 shall survive the termination of this 
Agreement.

ARTICLE 4   CLAIMS AND DISPUTES
§ 4.1 General
§ 4.1.1 The Owner and Architect shall commence all claims and causes of action against the other and arising out of 
or related to this Agreement, whether in contract, tort, or otherwise, in accordance with the requirements of the 
binding dispute resolution method selected in this Agreement and within the period specified by applicable law, but 
in any case not more than 10 years after the date of Substantial Completion of the Work. The Owner and Architect 
waive all claims and causes of action not commenced in accordance with this Section 4.1.1.

§ 4.1.2 To the extent damages are covered by property insurance, the Owner and Architect  waive shall attempt to 
obtain waivers of   all rights against each other and against the contractors, consultants, agents, and employees of the 
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other for damages, except such rights as they may have to the proceeds of such insurance as set forth in AIA 
Document A201–2017, General Conditions of the Contract for Construction. The Owner or the Architect, as 
appropriate, shall  require request   of the contractors, consultants, agents, and employees of any of them, similar 
waivers in favor of the other parties enumerated herein.

§ 4.1.3 The Architect and Owner waive consequential damages for claims, disputes, or other matters in question, 
arising out of or relating to this Agreement. This mutual waiver is applicable, without limitation, to all consequential 
damages due to either party’s termination of this Agreement, except as specifically provided in Section 5.7.

§ 4.2 Mediation
  
§ 4.2.1 Any claim, dispute or other matter in question arising out of or related to this Agreement shall be subject 
to mediation as a condition precedent to binding dispute resolution. If such matter relates to or is the subject of a lien 
arising out of the Architect’s services, the Architect may proceed in accordance with applicable law to comply with 
the lien notice or filing deadlines prior to resolution of the matter by mediation or by binding dispute resolution.
   
 
§ 4.2.2 The Owner and Architect shall endeavor to resolve claims, disputes and other matters in question between 
them by mediation, which, unless the parties mutually agree otherwise, shall be administered by the American 
Arbitration Association in accordance with its Construction Industry Mediation Procedures in effect on the date of 
this Agreement. A request for mediation shall be made in writing, delivered to the other party to this Agreement, and 
filed with the person or entity administering the mediation. The request may be made concurrently with the filing of 
a complaint or other appropriate demand for binding dispute resolution but, in such event, mediation shall proceed in 
advance of binding dispute resolution proceedings, which shall be stayed pending mediation for a period of 60 days 
from the date of filing, unless stayed for a longer period by agreement of the parties or court order. If an arbitration 
proceeding is stayed pursuant to this section, the parties may nonetheless proceed to the selection of the arbitrator(s) 
and agree upon a schedule for later proceedings.
    
 
§ 4.2.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the place 
where the Project is located, unless another location is mutually agreed upon. Agreements reached in mediation shall 
be enforceable as settlement agreements in any court having jurisdiction thereof.
   
 
§ 4.2.4 If the parties do not resolve a dispute through mediation pursuant to this Section 4.2, the method of binding 
dispute resolution shall be the following:
(Check the appropriate box.)

[  ]    Arbitration pursuant to Section 4.3 of this Agreement

[ X ]    Litigation in a court of competent jurisdiction

[  ]    Other (Specify)

If the Owner and Architect do not select a method of binding dispute resolution, or do not subsequently agree in 
writing to a binding dispute resolution method other than litigation, the dispute will be resolved in a court of 
competent jurisdiction.

§ 4.3 Arbitration
  
§ 4.3.1 If the parties have selected arbitration as the method for binding dispute resolution in this Agreement, any 
claim, dispute or other matter in question arising out of or related to this Agreement subject to, but not resolved by, 
mediation shall be subject to arbitration, which, unless the parties mutually agree otherwise, shall be administered by 
the American Arbitration Association in accordance with its Construction Industry Arbitration Rules in effect on the 
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date of this Agreement. A demand for arbitration shall be made in writing, delivered to the other party to this 
Agreement, and filed with the person or entity administering the arbitration.
    
 
§ 4.3.1.1 A demand for arbitration shall be made no earlier than concurrently with the filing of a request for 
mediation, but in no event shall it be made after the date when the institution of legal or equitable proceedings based 
on the claim, dispute or other matter in question would be barred by the applicable statute of limitations. For statute 
of limitations purposes, receipt of a written demand for arbitration by the person or entity administering the 
arbitration shall constitute the institution of legal or equitable proceedings based on the claim, dispute or other 
matter in question.
     
 
§ 4.3.2 The foregoing agreement to arbitrate, and other agreements to arbitrate with an additional person or entity 
duly consented to by parties to this Agreement, shall be specifically enforceable in accordance with applicable law 
in any court having jurisdiction thereof.
      
 
§ 4.3.3 The award rendered by the arbitrator(s) shall be final, and judgment may be entered upon it in accordance 
with applicable law in any court having jurisdiction thereof.
   
 
§ 4.3.4 Consolidation or Joinder
      
§ 4.3.4.1 Either party, at its sole discretion, may consolidate an arbitration conducted under this Agreement with any 
other arbitration to which it is a party provided that (1) the arbitration agreement governing the other arbitration 
permits consolidation; (2) the arbitrations to be consolidated substantially involve common questions of law or 
fact; and (3) the arbitrations employ materially similar procedural rules and methods for selecting arbitrator(s).
   
 
§ 4.3.4.2 Either party, at its sole discretion, may include by joinder persons or entities substantially involved in a 
common question of law or fact whose presence is required if complete relief is to be accorded in arbitration, 
provided that the party sought to be joined consents in writing to such joinder. Consent to arbitration involving an 
additional person or entity shall not constitute consent to arbitration of any claim, dispute or other matter in question 
not described in the written consent.
    
 
§ 4.3.4.3 The Owner and Architect grant to any person or entity made a party to an arbitration conducted under this 
Section 4.3, whether by joinder or consolidation, the same rights of joinder and consolidation as the Owner and 
Architect under this Agreement.
   
 
§ 4.4 The provisions of this Article 4 shall survive the termination of this Agreement.

ARTICLE 5   TERMINATION OR SUSPENSION
§ 5.1 If the Owner fails to make payments to the Architect in accordance with this Agreement, such failure shall be 
considered substantial nonperformance and cause for termination or, at the Architect’s option, cause for suspension 
of performance of services under this Agreement. If the Architect elects to suspend services, the Architect shall give 
seven days’ written notice to the Owner before suspending services. In the event of a suspension of services, the 
Architect shall have no liability to the Owner for delay or damage caused the Owner because of such suspension of 
services. Before resuming services, the Owner shall pay the Architect all sums due prior to suspension and any 
expenses incurred in the interruption and resumption of the Architect’s services. The Architect’s fees for the 
remaining services and the time schedules shall be equitably adjusted.

§ 5.2 If the Owner suspends the Project, the Architect shall be compensated for services performed prior to notice of 
such suspension. When the Project is resumed, the Architect shall be compensated for expenses incurred in the 
interruption and resumption of the Architect’s services. The Architect’s fees for the remaining services and the time 
schedules shall be equitably adjusted.
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§ 5.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault of the 
Architect, the Architect may terminate this Agreement by giving not less than seven days’ written notice. 

§ 5.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other party 
fail substantially to perform in accordance with the terms of this Agreement through no fault of the party initiating 
the termination.

§ 5.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the Architect for the 
Owner’s convenience and without cause.

§ 5.6 If the Owner terminates this Agreement for its convenience pursuant to Section 5.5, or the Architect terminates 
this Agreement pursuant to Section 5.3, the Owner shall compensate the Architect for services performed prior to 
termination, Reimbursable Expenses incurred, and costs attributable to termination, including the costs attributable 
to the Architect’s termination of consultant agreements.

§ 5.7 In addition to any amounts paid under Section 5.6, if the Owner terminates this Agreement for its convenience 
pursuant to Section 5.5, or the Architect terminates this Agreement pursuant to Section 5.3, the Owner shall pay to 
the Architect the following fees:
    
(Set forth below the amount of any termination or licensing fee, or the method for determining any termination or 
licensing fee.)
 

.1    Termination Fee:
   
 

 

.2    Licensing Fee, if the Owner intends to continue using the Architect’s Instruments of Service:
    
 

 

§ 5.8 Except as otherwise expressly provided herein, this Agreement shall terminate 
(Check the appropriate box.)

[  ]    One year from the date of commencement of the Architect’s services

[ X ]    One year from the date of Substantial Completion

[  ]    Other 
(Insert another termination date or refer to a termination provision in an attached document or scope 
of service.)

If the Owner and Architect do not select a termination date, this Agreement shall terminate one year from the date of 
commencement of the Architect’s services.

§ 5.9 The Owner’s rights to use the Architect’s Instruments of Service in the event of a termination of this 
Agreement are set forth in Article 3 and Section 5.7.

ARTICLE 6   COMPENSATION
§ 6.1 The Owner shall compensate the Architect as set forth below for services described in Section 1.1, or in the 
attached exhibit or scope document incorporated into this Agreement in Section 9.2.
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(Insert amount of, or basis for, compensation or indicate the exhibit or scope document in which compensation is 
provided for.)

A Fixed Fee of Thirty-two Thousand dollars ($32,000.00)  

§ 6.2 Compensation for Reimbursable Expenses
§ 6.2.1 Reimbursable Expenses are in addition to compensation set forth in Section 6.1 and include expenses 
incurred by the Architect and the Architect’s consultants directly related to the Project, as follows:

.1    Transportation and authorized out-of-town travel and subsistence;

.2    Long distance services, dedicated data and communication services, teleconferences, Project web sites, 
and extranets;

.3    Permitting and other fees required by authorities having jurisdiction over the Project;

.4    Printing, reproductions, plots, and standard form documents;

.5    Postage, handling and delivery;

.6    Expense of overtime work requiring higher than regular rates, if authorized in advance by the Owner;

.7    Renderings, physical models, mock-ups, professional photography, and presentation materials 
requested by the Owner or required for the Project;

.8    If required by the Owner, and with the Owner’s prior written approval, the Architect’s consultants’ 
expenses of professional liability insurance dedicated exclusively to this Project, or the expense of 
additional insurance coverage or limits in excess of that normally maintained by the Architect’s 
consultants;

.9    All taxes levied on professional services and on reimbursable expenses;

.10    Site office expenses;

.11    Registration fees and any other fees charged by the Certifying Authority or by other entities as 
necessary to achieve the Sustainable Objective; and

.12    Other similar Project-related expenditures.

§ 6.2.2 For Reimbursable Expenses the compensation shall be the expenses incurred by the Architect and the 
Architect’s consultants plus Ten   percent ( 10   %) of the expenses incurred.

§ 6.2.3 Architect’s Insurance. If the types and limits of coverage required in Section 1.5 are in addition to the types 
and limits the Architect normally maintains, the Owner shall pay the Architect for the additional costs incurred by 
the Architect for the additional coverages as set forth below:
(Insert the additional coverages the Architect is required to obtain in order to satisfy the requirements set forth in 
Section 1.5, and for which the Owner shall reimburse the Architect.)

Not Applicable  

§ 6.3 Payments to the Architect
§ 6.3.1 Initial Payments -None Required
§ 6.3.1.1 An initial payment of   ($   ) shall be made upon execution of this Agreement and is the minimum payment 
under this Agreement. It shall be credited to the Owner’s account in the final invoice.       
 
§ 6.3.2 Progress Payments
§ 6.3.2.1 Unless otherwise agreed, payments for services shall be made monthly in proportion to services performed. 
Payments are due and payable upon presentation of the Architect’s invoice. Amounts unpaid Forty-five   ( 45   ) 
days after the invoice date shall bear interest at the rate entered below, or in the absence thereof at the legal rate 
prevailing from time to time at the principal place of business of the Architect.
(Insert rate of monthly or annual interest agreed upon.)

1/2   % per month 

§ 6.3.2.2 The Owner shall not withhold amounts from the Architect’s compensation to impose a penalty or liquidated 
damages on the Architect, or to offset sums requested by or paid to contractors for the cost of changes in the Work, 
unless the Architect agrees or has been found liable for the amounts in a binding dispute resolution proceeding.
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§ 6.3.2.3 Records of Reimbursable Expenses and services performed on the basis of hourly rates shall be available to 
the Owner at mutually convenient times.

ARTICLE 7   MISCELLANEOUS PROVISIONS
§ 7.1 This Agreement shall be governed by the law of the place where the Project is located, excluding that 
jurisdiction’s choice of law rules. If the parties have selected arbitration as the method of binding dispute resolution, 
the Federal Arbitration Act shall govern Section 4.3.

§ 7.2 Except as separately defined herein, terms in this Agreement shall have the same meaning as those in AIA 
Document A201™–2017, General Conditions of the Contract for Construction.

§ 7.3 The Owner and Architect, respectively, bind themselves, their agents, successors, assigns, and legal 
representatives to this Agreement. Neither the Owner nor the Architect shall assign this Agreement without the 
written consent of the other, except that the Owner may assign this Agreement to a lender providing financing for 
the Project if the lender agrees to assume the Owner’s rights and obligations under this Agreement, including any 
payments due to the Architect by the Owner prior to the assignment.

§ 7.4 The parties shall agree upon protocols governing the transmission and use of Instruments of Service or any 
other information or documentation in digital form. The parties will use AIA Document E203™–2013, Building 
Information Modeling and Digital Data Exhibit, to establish the protocols for the development, use, transmission, 
and exchange of digital data.
      
 
§ 7.4.1 Any use of, or reliance on, all or a portion of a building information model without agreement to protocols 
governing the use of, and reliance on, the information contained in the model and without having those protocols set 
forth in AIA Document E203™–2013, Building Information Modeling and Digital Data Exhibit, and the requisite 
AIA Document G202™–2013, Project Building Information Modeling Protocol Form, shall be at the using or 
relying party’s sole risk and without liability to the other party and its contractors or consultants, the authors of, or 
contributors to, the building information model, and each of their agents and employees.
      
 
§ 7.5 If the Owner requests the Architect to execute certificates, the proposed language of such certificates shall be 
submitted to the Architect for review at least 14 days prior to the requested dates of execution. If the Owner requests 
the Architect to execute consents reasonably required to facilitate assignment to a lender, the Architect shall execute 
all such consents that are consistent with this Agreement, provided the proposed consent is submitted to the 
Architect for review at least 14 days prior to execution. The Architect shall not be required to execute certificates or 
consents that would require knowledge, services, or responsibilities beyond the scope of this Agreement.

§ 7.6 Nothing contained in this Agreement shall create a contractual relationship with, or a cause of action in favor 
of, a third party against either the Owner or Architect.

§ 7.7 Unless otherwise required in this Agreement, the Architect shall have no responsibility for the discovery, 
presence, handling, removal or disposal of, or exposure of persons to, hazardous materials or toxic substances in any 
form at the Project site.

§ 7.8 The Architect shall have the right to include photographic or artistic representations of the design of the Project 
among the Architect’s promotional and professional materials. The Architect shall be given reasonable access to the 
completed Project to make such representations. However, the Architect’s materials shall not include the Owner’s 
confidential or proprietary information if the Owner has previously advised the Architect in writing of the specific 
information considered by the Owner to be confidential or proprietary.    The Owner shall provide professional 
credit for the Architect in the Owner’s promotional materials for the Project. This Section 7.8 shall survive the 
termination of this Agreement unless the Owner terminates this Agreement for cause pursuant to Section 5.4.

§ 7.9 If the Architect    or Owner receives information specifically designated as “confidential” or “business 
proprietary,” the receiving party shall keep such information strictly confidential and shall not disclose it to any 
other person except as set forth in Section 7.9.1. This Section 7.9 shall survive the termination of this Agreement.
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§ 7.9.1 The  receiving party Architect     may disclose “confidential” or “business proprietary” information after 7 
days’ notice to the other party, when required by law, arbitrator’s order, or court order, including a subpoena or 
other form of compulsory legal process issued by a court or governmental entity, or to the extent such information is 
reasonably necessary for the receiving party to defend itself in any dispute. The receiving party may also disclose 
such information to its employees, consultants, or contractors in order to perform services or work solely and 
exclusively for the Project, provided those employees, consultants and contractors are subject to the restrictions on 
the disclosure and use of such information as set forth in this Section 7.9.

§ 7.10 The invalidity of any provision of the Agreement shall not invalidate the Agreement or its remaining 
provisions. If it is determined that any provision of the Agreement violates any law, or is otherwise invalid or 
unenforceable, then that provision shall be revised to the extent necessary to make that provision legal and 
enforceable. In such case the Agreement shall be construed, to the fullest extent permitted by law, to give effect to 
the parties’ intentions and purposes in executing the Agreement.

ARTICLE 8   SPECIAL TERMS AND CONDITIONS
Special terms and conditions that modify this Agreement are as follows:
(Include other terms and conditions applicable to this Agreement.)

  

ARTICLE 9   SCOPE OF THE AGREEMENT
§ 9.1 This Agreement represents the entire and integrated agreement between the Owner and the Architect and 
supersedes all prior negotiations, representations or agreements, either written or oral. This Agreement may be 
amended only by written instrument signed by both the Owner and Architect.

§ 9.2 This Agreement is comprised of the following documents identified below:
.1    AIA Document B102™–2017, Standard Form Agreement Between Owner and Architect
.2       AIA Document E203™–2013, Building Information Modeling and Digital Data Exhibit, dated as 

indicated below: 
(Insert the date of the E203–2013 incorporated into this Agreement.)
        

 
  

.3    Exhibits:
(Check the appropriate box for any exhibits incorporated into this Agreement.)

[    ]    AIA Document E204™–2017, Sustainable Projects Exhibit, dated as indicated below:
(Insert the date of the E204–2017 incorporated into this Agreement.)

     

[    ]    Other Exhibits incorporated into this Agreement:
(Clearly identify any other exhibits incorporated into this Agreement.)

     

.4    Other documents:
(List other documents, including the Architect’s scope of services document, hereby incorporated into 
the Agreement.)

  

This Agreement entered into as of the day and year first written above.
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OWNER (Signature)  ARCHITECT (Signature)

         
(Printed name and title)  (Printed name, title, and license number, if required)
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EXHIBIT A 

SCOPE OF WORK 

 

 

1 - Staffing Projection and Space Needs Study 

Using data collection and analysis tools, Architect shall interview key staff and assess existing facilities to determine 

current and future space requirements. 

2 -Base Site Plan 

Based on the Space Needs Study, Architect shall develop alternate building footprints for use in studying alternate site 

configurations.  Architect shall plan conceptually for needed parking, loading, vehicular access, pedestrian movement, and 

site accessibility. 

3 - Site Selection 

Based on the Base Site Plan, Architect shall develop a Site Criteria Rating Matrix, which will be used to score each potential 

site under consideration.  Together with Town representatives, Architect shall identify and visit up to four sites in 

Wellington. 

4 - Site Evaluations 

Based on preliminary site selection by the Town, Architect shall assist in the evaluation of the property or properties.  This 

effort may be part of the Town’s Due Diligence process, if new land is put under contract.  Architect shall evaluate the 

zoning, access, topography, utilities, drainage and other factors.  The Town shall contract for a survey and geotechnical 

report at this stage. 

5 -Facility Visits 

Architect shall assist in identifying three similar facilities and accompany Town representatives on a tour of each.  Architect 

shall summarize the information gathered at each location for comparison.  In addition, the team shall review other 

municipal projects that might offer inspiration.  

6 - Conceptual Design 

Based on the Needs Assessment, site studies, and other data and examples, Architect shall develop a Space Program for 

the facility.  Adjacency requirements for spaces and departments will be analyzed and diagrammed as part of the Program.  

Architect shall review alternate plan configurations with the Town and develop the best option into a Conceptual Floor 

Plan.  

7 - Phasing Plan 

The Team will assist the Town in considering and planning for the re-use or disposition of existing facilities.  Potential 

phasing of department relocations shall be studied and coordinated with staff and department needs, as well as the 

conceptual facility design and likely construction schedule. 

8 - Master Plan Graphics 

Based on the selected site and the Conceptual Floor Plan, Architect shall develop the Final Concept Site and Floor Plans, 

as well as Concept Exterior Elevations and 3D Rendering.  For the purpose of providing more detailed information for cost 

estimating, Architect shall write a Narrative of the development, addressing many of the proposed materials, assemblies, 

and building systems that are anticipated. 

9 - Cost Estimating 

The Infusion Team will work together to prepare a Concept Cost Estimate for the new development.  This will include 

estimates for design fees, general conditions, and construction costs, along with contractor’s overhead and profit.  If 

available from the Town, Architect shall also include site acquisition and due diligence costs. 
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10 - Ongoing Building Operation Estimating 

With input from the Town and its procurement personnel, and with research of local utility providers, Architect shall help 

to evaluate the likely utility and maintenance service costs, along with expected building maintenance and scheduled 

replacement costs. 

11 - Final report 

Architect shall review its proposed report format with the Town staff, to make sure we are providing the needed 

information in a useful and accessible manner.  All programming forms, estimates, diagrams, plans and other drawings 

will be included. 

12 - Public Process 

Architect shall conduct up to four Workshops/Charettes with key staff and any other designated representatives or 

consultants of the Town of Wellington.  Throughout this phase of the project, at least one member of the design team 

shall attend each Town Board meeting, during the 4 - 6 month process.  
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Board of Trustees Meeting

Date: February 11, 2020
Submitted By: Tyler Sexton, Finance Director 
Subject: NPIC Lateral Improvements at BNSF Crossing Project 
  

EXECUTIVE SUMMARY 

 

BACKGROUND / DISCUSSION 

 

STAFF RECOMMENDATION 

 

ATTACHMENTS 
1. Agenda Item NPIC Lateral Improvements at BNSF Crossing 02-04-19 (1)
2. Cost Breakout
3. CSU Project Budget
4. North Poudre Irrigation Company Lateral 04S Shareholder Agreement
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Town Board Meeting         Agenda Item #__

Meeting Date: February 11, 2020
Submitted By: Tyler Sexton, Interim Finance Director
Agenda Category:  Action Item

Subject:    NPIC Lateral Improvements at BNSF Crossing Project

Background:
 The Town had entered into an agreement with the Mizushima property, Patterson property, 

Harrison property, Lane property, and CSU property for the maintenance of the North Poudre 
Ditch to the Kerbel Southbound Lateral. The agreement breaks out each property’s shared cost 
depending on section and type of repair. This agreement was effective November 15, 2017. 

 The repair in question is for the middle section and is defined as a major maintenance. Per the 
agreement the Town’s portion is 11.30% of the total cost. 

 Discussing with Gene Ellis, Utility Services Manager at CSU, he requested payment for items 3 & 
4 on the cost breakout sheet totaling $22,655.76. The remaining balance will be collected upon 
completion of the project. 

Financial/Sustainability Considerations:
 The total estimated cost of the repair is $327,265.91 and the Town’s portion is $34,784.66. The 

Town has appropriated funds for this project in the amount of $34,000.00.

Legal Considerations:
 The agreement and cost estimate have been provided to legal counsel for review and comment.

Policy Considerations:


Recommend a Motion to:
 Receive and file

Attachments

Attachment 1 CSU Project Budget
Attachment 2 Cost Breakout
Attachment 3 North Poudre Irrigation Company Lateral 04S Shareholder Agreement
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