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TOWN OF

@ WELLINGTON

BOARD OF TRUSTEES
February 11, 2020
LEEPER CENTER - 3800 WILSON AVE.

Regular Meeting - 6:30 PM

AGENDA
A. CALL TO ORDER
1. Pledge of Allegiance
2. Roll Call
3. Amendments to Agenda
4.  Conflict of Interest
B. COMMUNITY PARTICIPATION
1.  Public Comment - mndividuals wishing to participate in Public Comments (non-agenda item) are requested to sign up on the form provided

on the podium. When you are recognized, step to the podium, state your name and address then speak to the Town Board of Trustees. Please limit
comments to three (3) minutes.

2.  Presentation

a.  Comprehensive Plan Presentation

e (Cody Bird, Planning Director
e Logan Simpson Design

C. CONSENT AGENDA
1. Board of Trustees Work Session Summary for Jan 21, 2020
2. Board of Trustees Minutes for January 28, 2020

D. ACTION ITEMS

1. Contract Approval — Infusion Architects

e Staff presentation: Kelly Houghteling, Deputy Town Administrator & Randell Johnson,
Infusion Architects

2. NPIC Lateral Improvements at BNSF Crossing Project
E. OTHER BOARDS

F.  REPORTS

3735 Cleveland Ave | PO Box 127 | Wellington, CO 80549 | WellingtonColorado.gov




1.  Town Attorney

2. Town Administrator
3. Staff Communications
4.  Board

EXECUTIVE SESSION

ADJOURN

The Town of Wellington will make reasonable accommodations for access to Town services, programs, and activities and special communication arrangements
Individuals needing special accommodation may request assistance by contacting the Deputy Clerk at Town Hall or at 970-568-3380 ext. 110 at least 24 hours in
advance.

3735 Cleveland Ave | PO Box 127 | Wellington, CO 80549 | WellingtonColorado.gov




‘“‘ TOWN OF

@@ WELLINGTON

Board of Trustees Meeting

Date: February 11, 2020
Submitted By:  Cynthia Sullivan, Deputy Clerk
Subject: Board of Trustees Work Session Summary for Jan 21, 2020

EXECUTIVE SUMMARY

BACKGROUND / DISCUSSION

STAFF RECOMMENDATION

ATTACHMENTS
1. Minutes from Work Session 01212020
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BOARD OF TRUSTEES
January 21, 2020
LEEPER CENTER - 3800 WILSON AVE.

Regular Meeting - 6:30 AM WORK SESSION MINUTES

A. ITEMS

1. GovHR Finance Director Recruitment
Katie Rush- GovHR - Recruiting for Finance Director

Ms. Rush gave an overview of their process including the use of announcements and brochures
about the position. She said that Mr. Cannon will put together a selection committee. They will
have a meet and greet with candidates and Board on Feb 20-21. The projection is to fill the
position by the middle of May.

Mayor Hamman asked if the Board would see the job description before it is published. Ms. Rush
said they would get the description out and reviewed some of the qualifications they would look
for.

Trustee Sattler asked about Finance Director/Treasurer. There was a discussion about whether
these should be separate individuals.

Mayor Hamman asked how many candidates they would bring. Ms. Rush said 6-8.

2. Water Rate Study

Stacy Helleckson and Toby Fedder of Woodard & Curran gave an overview of the company. The
presentation included the following items:

Funding opportunities, analyze. Use of a pay as you go to fund the projects.
Models for utilities to help project future costs, and projects.
Reviewed the Methodology for the rate study and evaluating historical consumption.

The following steps will be used for the rate study - Operational Costs, Establishing Revenue
Requirements, Estimated Revenue Requirements, Evaluating Usage Trends, Projecting Future
Rates / Costs, Projecting Expected Rate Performance, Construction of Rate Models, Connection
Charges, Recommendations. Rate Modification Options (see report)

Discussion [tems
Cost of shares and the agreement with North Poudre Irrigation.
How to make increases more palatable without using too much of the reserve.

Connection (tap fees on new construction are not included) Consumption and operation cost
would be used.
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3. Chamber/Town co-location discussion

Ms. Vance reviewed the sharing of space with the Chamber in the Harrison house. She gave the
reasons for consolidating the locations and the benefits when coordinating on projects.

Looking for consensus of Board members to going forward with a Memorandum of
Understanding with the Chamber.

4. 2020 Master Plan Update

Mr. Cannon gave an overview of the comprehensive look at what projects and study we are doing
this year.

Department Head reported on the individual studies.

Ms. Houghteling - Space need assessment.

Ms. Vance - waiting on zoning before economic plan can be started.

Mr. Gowing - pavement study coming to an end, re vamp priorities before 2021.

Mr. Myer - water distribution system study. water and wastewater master plan.

Mr. Gowing - stormwater master plan and drainage

Ms. Vance - Parks master plan. (Rec center feasibility study)

Mr. Bird - Comprehensive Plan - Feb Public engagement for Downtown master plan and land
use change.

Mr. Sexton - Utility Rate Study.

Ms. Houghteling - Employment study.

5. Organizational Chart
Mr. Cannon reviewed the changes to the structure.

Adding assistant to the town administrator for Grants and purchasing.

There was discussion about how the Finance Director/Treasurer should be connected to the Town
Administrator and the Board.
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@@ WELLINGTON

Board of Trustees Meeting

Date: February 11, 2020
Submitted By:  Cynthia Sullivan, Deputy Clerk
Subject: Board of Trustees Minutes for January 28, 2020

EXECUTIVE SUMMARY

BACKGROUND / DISCUSSION

STAFF RECOMMENDATION

ATTACHMENTS

1. Board of Trustee Minutes for January 28, 2020
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BOARD OF TRUSTEES
January 28, 2020
LEEPER CENTER - 3800 WILSON AVE.

Regular Meeting - 6:30 PMREGULAR MEETING —

MINUTES

A. CALL TO ORDER

The Regular Board Meeting was called to order at 6:30 P.M., January 28, 2020 at the Leeper Center,
3800 Wilson Ave., Wellington CO.

1. Pledge of Allegiance

2. Roll Call

TRUSTEES DANIEL SATTLER, WYATT KNUTSON, JOHN JEROME, TIM
PRESENT: WHITEHOUSE, JOHN EVANS, TROY HAMMAN

TRUSTEES MATT MICHEL
ABSENT:

PRESIDING TROY HAMMAN, MAYOR

ALSO ED CANNON, TOWN ADMINISTRATOR
PRESENT: KELLY HOUGHTELING, ASSISTANT TOWN MANAGER
CYNTHIA SULLIVAN, DEPUTY CLERK
CODY BIRD, TOWN PLANNER
BOB GOWING, PUBLIC WORKS DIRECTOR
MICHELLE VANCE, ECONOMIC DEVELOPMENT MANAGER
TYLER SEXTON, ASSISTANT FINANCE DIRECTOR
DAVE MYER, TOWN ENGINEER
DANIEL JONES, WATER TREATMENT OPERATOR
BRAD MARCH, TOWN ATTORNEY OFFICE

3. Amendments to Agenda
4.  Conlflict of Interest

B. COMMUNITY PARTICIPATION
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Public Comment

The following people announced their candidacy for Board of Trustees.
Ashley Macdonald, Jon Gaiter and Rebekka Kinney.

Jon Gaiter, 8132 Fourth Street, asked if the Board Packet was published on the Website. Ms.
Sullivan said it is in a new location and she is working on adjustment, so it is more accessible.

Rebekka Kinney, 4492 Emerald Bay Lane, said she would be putting together some community
forms to see what residents would like to see in Wellington and one geared toward families with
children.

Mayor Hamman asked if any candidate forums were scheduled. Ms. Sullivan said that outside
groups usually contact us about having forums.

Presentation

Wellington Economic Development

e Staff presentation: Michelle Vance, Economic Development Director

Ms. Vance presented on the growth of Wellington and economic opportunities.
The following are issues and programs that are being looked at:

Leakage

Possible building locations

Business coming soon

Current business support

Resources

Business retention & expansion. (Scale up) work with the Chamber and the County to provide
support and education

Water Treatment Plant Independent Review and Wastewater Master Plan

e Presentation: Jacobs Engineering Group

Water Treatment Plant Engineering review from Jacobs Engineering.

Richard Saxton of Jacobs Engineering gave an update about the review of data and design. They
are looking at what parts of the design to keep and what might not be needed. He explained the
sampling of ponds for wet tests. Review of current work and the possibility of offsite properties
or to working with another district.

Trustee Sattler asked about utilizing water from a different resource. (work with North Poudre
Irrigation).

Mr. Myer gave an update on the Wastewater Treatment Plant.

Proclamation

School Choice Week Proclamation
Mayor Hamman read proclamation.
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C. CONSENT AGENDA

1.  Board of Trustee Minutes for January 14, 2019

Trustee Sattler said the amount of the purchase price for the property at 3804 Cleveland needed to
be corrected.

TRUSTEE Tim Whitehouse, AND TRUSTEE Daniel Sattler to approve the Consent Agenda with
correction. Motion Passed.

D. ACTIONITEMS

Resolution 4 - 2020 — Administrator's Organizational Plan

e Staff presentation: Ed Cannon, Town Administrator

Trustee Jerome questioned the position of Assistant to the Town Administrator. He thought that
position was budgeted under the Finance Department. Would we not need to do an amendment to
the budget to change the department?

Mr. Cannon explained where the money was budgeted and what the position would include.

Trustee Sattler had a concern regarding the economic development director being over recreation
and library.

TRUSTEE TIM WHITEHOUSE, AND TRUSTEE JOHN JEROME to table and refer back to a
work session. Motion Passed.

Refund Request — Housing Catalyst PILOT

e Staff presentation: Ed Cannon, Town Administrator
This is a yearly request from The Housing Authority.

TRUSTEE TIM WHITEHOUSE, AND TRUSTEE JOHN JEROME to approve the refund of
$2,751.00 for PILOT. MOTION PASSED.
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Ordinance 4-2020 - Conditionally Annexing Poudre School District Annexation to the Town of
Wellington

e Staff presentation: Cody Bird, Planning Director
Mr. Bird reviewed the procedure for the public hearing. He gave the background of the
annexation.

Public Hearing was opened at 7:36 pm.

Jon Gaiter asked if there are costs to the town to bring this property into town, and question about
water availability.

Public hearing was closed at 7:38 pm.

Mr. Bird said the town has a possibility for contributing to the over sizing of the utility lines.
There is adequate capacity for water and sewer on the site.

TRUSTEE DANIEL SATTLER, AND TRUSTEE JOHN EVANS to Adopt an Ordinance

conditionally annexing Poudre School District Annexation to the Town of Wellington and zoning
the property C1- Community Commercial District. Motion Passed.

Final Plat - Poudre School District Subdivision
®  Staff presentation: Cody Bird, Planning Director

Mr., Bird said the reason to table this issue is due to a delay of Planning Commission review. He
suggested the public hearing be continued on Feb 25, 2020.

TRUSTEE DANIEL SATTLER, AND TRUSTEE WYATT KNUTSON to table issue until
Planning Commission reviews. Public Hearing continued until February 25, 2020. Motion Passed.
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Minor Subdivision - Lots 16-19, Block 1, Sundance at Daubert Farm, First Filing and Vacation of
Road Right-of-way

®  Staff presentation: Cody Bird, Planning Director

Mr. Bird said this is for the final plat of 4 lots to allow for easements and will create a tract for
water lines.

The second part of the request is to vacate road right of way to eliminate the traffic circles on
Buffalo Creek Parkway. The Planning Commission had concerns about the traffic speed on this
road.

2 separate ordinances.

TRUSTEE DANIEL SATTLER, AND TRUSTEE JOHN EVANS to approve Ordinance 5-2020
to approve the minor subdivision. Motion Passed.

TRUSTEE JOHN EVANS AND TRUSTEE TIM WHITEHOUSE to approve Ordinance 6-2020
to approve vacation of road right-of-way. Motion Passed

OTHER BOARDS

REPORTS

1.  Town Attorney

Mr. March said the closing on the house at 3804 Cleveland is scheduled for Wednesday January
29th.
He mentioned a possible amendment to the code and discussion about the vacant seat.

2. Town Administrator
Mr. Cannon updated the Board on meeting regarding water supply.

3. Staff Communications

a. Water & Wastewater Production for 2019

b.  Treasurer's Report
Tyler Sexton gave the report on bills. He pointed out the report from July to the end of the Year.

There was discussion about PCards - Report should be a digital file for shorter period of time.
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4.  Board

Mayor Hamman said that Matt Michael tenured his resigned from the Board of Trustees.

Discussion at next meeting. Mr. March will put together information on the procedure when a seat
is vacated.

Tim asked about the traffic signals. Mr. Cannon reporting about a meeting on this issue. Road

signs and signals to be purchased. Looking at sharing costs with the fire department and the
schools. Fire department wants the ability to interrupt the light at third street for deployment.

G. EXECUTIVE SESSION

H. ADJOURN
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Board of Trustees Meeting

Date: February 11, 2020
Submitted By:  Kelly Houghteling, Deputy Town Administrator
Contract Approval — Infusion Architects

Subject: e Staff presentation: Kelly Houghteling, Deputy Town Administrator & Randell

Johnson, Infusion Architects

EXECUTIVE SUMMARY
Staff is seeking approval to sign a professional service agreement with Infusion Architects for the Town Hall
Space Needs Assessment.

BACKGROUND / DISCUSSION

On January 14, 2020 the Board of Trustees authorized staff to pursue a contract with Infusion Architects for the
Town Hall Space Needs Assessment. The contract received legal review from Brad March's Office. The
agreement is attached. This is a standard form AIA agreement between the Town and the architect. This is
currently in draft form, until the Board votes to approve. During the meeting, the Board has an opportunity to
meet the Infusion Architects team and ask any questions regarding timeline or process.

Staff is also seeking volunteers for 1-2 Board members who would like to serve on the project Steering
Committee. We will work to be efficient as possible and the commitment is likely 10 — 15 hours over the next
three (3) months. This would include initial meetings and reviews of work along the way. The Steering
Committee will bring the larger decisions back to the entire Board of Trustees for feedback and approval.

STAFF RECOMMENDATION
Staff recommends approving a contract with Infusion Architects.

ATTACHMENTS
1. Infusion ATA Agreement
2. Scope of Work
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-AIA Document B102" - 2017

Standard Form of Agreement Between Owner and Architect without a Predefined Scope
of Architect's Services

AGREEMENT made as of the 7th | day of February in the year Two Thousand Twenty
(In words, indicate day, month and year.)

BETWEEN the Architect’s client identified as the Owner:
(Name, legal status, address and other information)

This document has important

Town of Wellington legal consequences.

3735 Cleveland Avenue Consultation with an attorney

P.O. Box 127 is encouraged with respect to
Wellington, CO 80549 its completion or modification.

and the Architect:
(Name, legal status, address and other information)

Infusion Architects, LLC
206 East 4% Street, Ste. 250
Loveland, CO 80537

for the following (hereinafter referred to as “the Project”):
(Insert information related to types of services, location, facilities, or other descriptive
information as appropriate.)

Town Hall Space Needs Assessment & Site Selection
Scope of Services as described in Exhibit A

The Owner and Architect agree as follows.

ELECTRONIC COPYING of any
portion of this AIA® Document
to another electronic file is
prohibited and constitutes a
violation of copyright laws as

set forth in the footer of this
document.

AIA Document B102™ — 2017. Copyright © 1917, 1926, 1948, 1951, 1953, 1958, 1961, 1963, 1966, 1967, 1970, 1974, 1977, 1987, 1997, 2007 and 2017 by

The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is protected by U.S. Copyright Law and International Treaties. 1
Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, and will be
prosecuted to the maximum extent possible under the law. This draft was produced by AlA software at 17:00:03 ET on 02/07/2020 under Order No.

4039276901 which expires on 02/05/2021, and is not for resale.

User Notes: (SBQADASBf
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TABLE OF ARTICLES

1 ARCHITECT’S RESPONSIBILITIES

2 OWNER’S RESPONSIBILITIES

3 COPYRIGHTS AND LICENSES

4 CLAIMS AND DISPUTES

5 TERMINATION OR SUSPENSION

6 COMPENSATION

7 MISCELLANEOUS PROVISIONS

8 SPECIAL TERMS AND CONDITIONS

9 SCOPE OF THE AGREEMENT

ARTICLE1 ARCHITECT'S RESPONSIBILITIES

§ 1.1 The Architect shall provide the following professional services:
(Describe the scope of the Architect’s services or identify an exhibit or scope of services document setting forth the

Architect’s services and incorporated into this document in Section 9.2.)

Space Needs Assessment and Site Selection Services

§ 1.1.1 The Architect represents that it is properly licensed in the jurisdiction where the Project is located to provide
the services required by this Agreement, or shall cause such services to be performed by appropriately-licensed
design professionals.

§ 1.2 The Architect shall perform its services consistent with the professional skill and care ordinarily-provided by
architects practicing in the same or similar locality under the same or similar circumstances. The Architect shall
perform its services as expeditiously as is consistent with such professional skill and care and the orderly progress of
the Project.

§ 1.3 The Architect identifies the following representative authorized to act on behalf of the Architect with'respect to
the Project.
(List name, address, and other contact information.)

Randell Johnson, AIA, Principal
Infusion Architects, LLC

206 East 4% Street, Ste. 250
Loveland, CO 80537

§ 1.4 Except with the Owner’s knowledge and consent, the Architect shall not engage in any activity, or accept any
employment, interest or contribution that would reasonably appear to compromise the Architect’s professional
judgment with respect to this Project.

§ 1.5 The Architect shall maintain the following insurance until termination of this Agreement. If any of the
requirements set forth below are in addition to the types and limits the Architect normally maintains, the Owner
shall pay the Architect as set forth in Section 6.2.3.

§ 1.5.1 Commercial General Liability with policy limits of not less than One Million dollars ($1,000.000 ).for.each
occurrence and Two Million dollars | ($2,000,000 ) in the aggregate for bodily injury and property damage.

AIA Document B102™ — 2017. Copyright © 1917, 1926, 1948, 1951, 1953, 1958, 1961, 1963, 1966, 1967, 1970, 1974, 1977, 1987, 1997, 2007 and 2017 by
The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is protected by U.S. Copyright Law and International Treaties. 2
Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, and will be
prosecuted to the maximum extent possible under the law. This draft was produced by AlA software at 17:00:03 ET on 02/07/2020 under Order No.
4039276901 which expires on 02/05/2021, and is not for resale.
User Notes: (3BQADA38{
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§ 1.5.2 Automobile Liability covering vehicles owned, and non-owned vehicles used, by the Architect with policy
limits of not less than One Million dollars  ($ 1,000,000 ) per accident for bodily injury, death of any person, and
property damage arising out of the ownership, maintenance and use of those motor vehicles, along with any other
statutorily required automobile coverage.

§ 1.5.3 The Architect may achieve the required limits and coverage for Commercial General Liability and
Automobile Liability through a combination of primary and excess or umbrella liability insurance, provided such
primary and excess or umbrella liability insurance policies result in the same or greater coverage as the coverages
required under Sections 1.5.1 and 1.5.2, and in no event shall any excess or umbrella liability insurance provide
narrower coverage than the primary policy. The excess policy shall not require the exhaustion of the-underlying
limits only through the actual payment by the underlying insurers.

§ 1.5.4 Workers” Compensation at statutory limits.

§ 1.5.5 Employers’ Liability with policy limits not less than One Million dollars _ ($ 1,000,000 ) each accident, One
Million ($ 1.000.000 ) each employee, and One Million ($ 1,000,000 ) policy limit.

§ 1.5.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional
services with policy limits of not less than Two Million dollars  ($ 2,000,000 ) per claim and Two Million
dollars  ($ 2,000,000 ) in the aggregate.

§ 1.5.7 Additional Insured Obligations. If requested by the Owner, to the fullest extent permitted by law, the Architect
shall cause the primary and excess or umbrella polices for Commercial General Liability and Automobile Liability
to include the Owner as an additional insured for claims caused in whole or in part by the Architect’s negligent acts
or omissions. The additional insured coverage shall be primary and non-contributory to any of the Owner’s
insurance policies and shall apply to both ongoing and completed operations.

§ 1.5.8 The Architect shall provide certificates of insurance to the Owner that evidence compliance withthe
requirements in this Section 1.5.

ARTICLE2 OWNER’S RESPONSIBILITIES

§ 2.1 Unless otherwise provided for under this Agreement, the Owner shall provide information in a timely manner
regarding requirements for and limitations on the Project, including a written program, which shall set forth the
Owner’s objectives; schedule; constraints and criteria, including space requirements and relationships; flexibility;
expandability; special equipment; systems; and site requirements.

§ 2.2 The Owner identifies the following representative authorized to act on the Owner’s behalf with respect to the
Project. The Owner shall render decisions and approve the Architect’s submittals in a timely manner in order 'to
avoid unreasonable delay in the orderly and sequential progress of the Architect’s services.

(List name, address, and other contact information.)

Kelly Houghteling
Town of Wellington
3735 Cleveland Ave.
Wellington, CO 80549

§ 2.3 The Owner shall coordinate the services of its own consultants with those services provided by the Architect.
Upon the Architect’s request, the Owner shall furnish copies of the scope of services in the contracts between the
Owner and the Owner’s consultants. The Owner shall furnish the services of consultants other than those designated
as the responsibility of the Architect in this Agreement, or authorize the Architect to furnish them as an Additional
Service, when the Architect requests such services and demonstrates that they are reasonably required by the scope
of the Project. The Owner shall require that its consultants and contractors maintain insurance, including
professional liability insurance, as appropriate to the services or work provided.

AIA Document B102™ — 2017. Copyright © 1917, 1926, 1948, 1951, 1953, 1958, 1961, 1963, 1966, 1967, 1970, 1974, 1977, 1987, 1997, 2007 and 2017 by
The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is protected by U.S. Copyright Law and International Treaties. 3
Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, and will be
prosecuted to the maximum extent possible under the law. This draft was produced by AlA software at 17:00:03 ET on 02/07/2020 under Order No.
4039276901 which expires on 02/05/2021, and is not for resale.
User Notes: (3BQADA38{
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§ 2.4 The Owner shall furnish all legal, insurance and accounting services, including auditing services, that may be
reasonably necessary at any time for the Project to meet the Owner’s needs and interests.

§ 2.5 The Owner shall provide prompt written notice to the Architect if the Owner becomes aware of any fault or
defect in the Project, including errors, omissions or inconsistencies in the Architect’s Instruments of Service.

§ 2.6 Within 15 days after receipt of a written request from the Architect, the Owner shall furnish the requested
information as necessary and relevant for the Architect to evaluate, give notice of, or enforce lien rights.

ARTICLE 3 COPYRIGHTS AND LICENSES

§ 3.1 The Architect and the Owner warrant that in transmitting Instruments of Service, or any other-information,-the
transmitting party is the copyright owner of such information or has permission from the copyright owner to
transmit such information for its use on the Project.

§ 3.2 The Architect and the Architect’s consultants shall be deemed the authors and owners of their respective
Instruments of Service, including the Drawings and Specifications, and shall retain all common law, statutory and
other reserved rights, including copyrights. Submission or distribution of Instruments of Service to meet official
regulatory requirements or for similar purposes in connection with the Project is not to be construed as publication
in derogation of the reserved rights of the Architect and the Architect’s consultants.

§ 3.3 The Architect grants to the Owner a nonexclusive license to use the Architect’s Instruments of Service solely
and exclusively for the purposes of evaluating, constructing, using, maintaining, altering and adding to the Project,
provided that the Owner substantially performs its obligations under this Agreement, including prompt payment of
all sums due pursuant to Article 5 and Article 6. The Architect shall obtain similar nonexclusive licenses from the
Architect’s consultants consistent with this Agreement. The license granted under this section permits the Owner to
authorize the Contractor, Subcontractors, Sub-subcontractors, and suppliers, as well as the Owner’s consultants and
separate contractors, to reproduce applicable portions of the Instruments of Service solely and exclusively-for use in
performing services or construction for the Project. If the Architect rightfully terminates this Agreement for cause as
provided in Section 5.4, the license granted in this Section 3.3 shall terminate.

§ 3.3.1 In the event the Owner uses the Instruments of Service without retaining the authors of'the Instruments of
Service, the Owner releases the Architect and Architect’s consultant(s) from all claims and causes of action arising
from such uses. The Owner, to the extent permitted by law, further agrees to indemnify and hold harmless the
Architect and its consultants from all costs and expenses, including the cost of defense, related to claims and causes
of action asserted by any third person or entity to the extent such costs and expenses arise from the Owner’s use of
the Instruments of Service under this Section 3.3.1. The terms of this Section 3.3.1 shall not apply-if the Owner
rightfully terminates this Agreement for cause under Section 5.4.

§ 3.4 Except for the licenses granted in this Article 3, no other license or right shall be deemed granted or implied
under this Agreement. The Owner shall not assign, delegate, sublicense, pledge or otherwise transfer any license
granted herein to another party without the prior written agreement of the Architect. Any unauthorized use of the
Instruments of Service shall be at the Owner’s sole risk and without liability to the Architect and the Architect’s
consultants.

§ 3.5 Except as otherwise stated in Section 3.3, the provisions of this Article 3 shall survive the termination of this
Agreement.

ARTICLE 4 CLAIMS AND DISPUTES

§ 4.1 General

§ 4.1.1 The Owner and Architect shall commence all claims and causes of action against the/other and arising out of
or related to this Agreement, whether in contract, tort, or otherwise, in accordance with the requirements of the
binding dispute resolution method selected in this Agreement and within the period specified by applicable law, but
in any case not more than 10 years after the date of Substantial Completion of the Work. The Owner and Architect
waive all claims and causes of action not commenced in accordance with this Section 4.1.1.

§ 4.1.2 To the extent damages are covered by property insurance, the Owner and Architect waive-shall attempt to
obtain waivers of all rights against each other and against the contractors, consultants, agents, and employees of the

AIA Document B102™ — 2017. Copyright © 1917, 1926, 1948, 1951, 1953, 1958, 1961, 1963, 1966, 1967, 1970, 1974, 1977, 1987, 1997, 2007 and 2017 by
The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is protected by U.S. Copyright Law and International Treaties. 4
Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, and will be
prosecuted to the maximum extent possible under the law. This draft was produced by AlA software at 17:00:03 ET on 02/07/2020 under Order No.
4039276901 which expires on 02/05/2021, and is not for resale.
User Notes: (3BQADA38‘f
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other for damages, except such rights as they may have to the proceeds of such insurance as set forth in AIA
Document A201-2017, General Conditions of the Contract for Construction. The Owner or the Architect, as
appropriate, shall requirerequest of the contractors, consultants, agents, and employees of any of them, similar
waivers in favor of the other parties enumerated herein.

§ 4.1.3 The Architect and Owner waive consequential damages for claims, disputes, or other matters in question,
arising out of or relating to this Agreement. This mutual waiver is applicable, without limitation, to all consequential
damages due to either party’s termination of this Agreement, except as specifically provided in Section 5.7.

§ 4.2.4 If the parties do not resolve a dispute through mediation pursuant to this Section 4.2, the method of binding
dispute resolution shall be the following:
(Check the appropriate box.)

[ 1 Arbitration pursuant to Section 4.3 of this Agreement

[ X] Litigation in a court of competent jurisdiction

[ 1 Other (Specify)

If the Owner and Architect do not select a method of binding dispute resolution, or do not subsequently-agree-in
writing to a binding dispute resolution method other than litigation, the dispute will be resolved.in a court of
competent jurisdiction.

AIA Document B102™ — 2017. Copyright © 1917, 1926, 1948, 1951, 1953, 1958, 1961, 1963, 1966, 1967, 1970, 1974, 1977, 1987, 1997, 2007 and 2017 by
The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is protected by U.S. Copyright Law and International Treaties. 5
Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, and will be
prosecuted to the maximum extent possible under the law. This draft was produced by AlA software at 17:00:03 ET on 02/07/2020 under Order No.
4039276901 which expires on 02/05/2021, and is not for resale.
User Notes: (3BQADA38f
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§ 4.4 The provisions of this Article 4 shall survive the termination of this Agreement.

ARTICLE 5 TERMINATION OR SUSPENSION

§ 5.1 If the Owner fails to make payments to the Architect in accordance with this Agreement, such failure shall be
considered substantial nonperformance and cause for termination or, at the Architect’s option, cause for suspension
of performance of services under this Agreement. If the Architect elects to suspend services, the Architect shall-give
seven days’ written notice to the Owner before suspending services. In the event of a suspension-of services, the
Architect shall have no liability to the Owner for delay or damage caused the Owner because 0f such suspension of
services. Before resuming services, the Owner shall pay the Architect all sums due prior to suspension and any
expenses incurred in the interruption and resumption of the Architect’s services. The Architect’s fees for the
remaining services and the time schedules shall be equitably adjusted.

AIA Document B102™ — 2017. Copyright © 1917, 1926, 1948, 1951, 1953, 1958, 1961, 1963, 1966, 1967, 1970, 1974, 1977, 1987, 1997, 2007 and 2017 by
The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is protected by U.S. Copyright Law and International Treaties. 6
Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, and will be
prosecuted to the maximum extent possible under the law. This draft was produced by AlA software at 17:00:03 ET on 02/07/2020 under Order No.
4039276901 which expires on 02/05/2021, and is not for resale.
User Notes: (3BQADA38f
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§ 5.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault of the
Architect, the Architect may terminate this Agreement by giving not less than seven days’ written notice.

§ 5.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other party
fail substantially to perform in accordance with the terms of this Agreement through no fault of the party initiating
the termination.

§ 5.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the Architect for the
Owner’s convenience and without cause.

§ 5.6 If the Owner terminates this Agreement for its convenience pursuant to Section 5.5, or the Architect terminates
this Agreement pursuant to Section 5.3, the Owner shall compensate the Architect for services performed prior to
termination, Reimbursable Expenses incurred, and costs attributable to termination, including the costs attributable
to the Architect’s termination of consultant agreements.

§ 5.8 Except as otherwise expressly provided herein, this Agreement shall terminate
(Check the appropriate box.)

[ 1 One year from the date of commencement of the Architect’s services
[ X] One year from the date of Substantial Completion

[ 1 Other
(Insert another termination date or refer to a termination provision in an attached document or scope
of service.)

If the Owner and Architect do not select a termination date, this Agreement shall terminate one yearfrom the date of
commencement of the Architect’s services.

§ 5.9 The Owner’s rights to use the Architect’s Instruments of Service in the event of a termination of this
Agreement are set forth in Article 3 and Section 5.7.

ARTICLE 6 COMPENSATION
§ 6.1 The Owner shall compensate the Architect as set forth below for services described in'Section-1.1,-or-in-the
attached exhibit or scope document incorporated into this Agreement in Section 9.2.
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(Insert amount of, or basis for, compensation or indicate the exhibit or scope document in which compensation is
provided for.)

A Fixed Fee of Thirty-two Thousand dollars ($32.000.00)

§ 6.2 Compensation for Reimbursable Expenses

§ 6.2.1 Reimbursable Expenses are in addition to compensation set forth in Section 6.1 and include expenses

incurred by the Architect and the Architect’s consultants directly related to the Project, as follows:

A Transportation and authorized out-of-town travel and subsistence;
.2 Long distance services, dedicated data and communication services, teleconferences, Project web sites,
and extranets;

Permitting and other fees required by authorities having jurisdiction over the Project;

Printing, reproductions, plots, and standard form documents;

Postage, handling and delivery;

Expense of overtime work requiring higher than regular rates, if authorized in advance by the Owner;

Renderings, physical models, mock-ups, professional photography, and presentation materials

requested by the Owner or required for the Project;

.8 Ifrequired by the Owner, and with the Owner’s prior written approval, the Architect’s consultants’
expenses of professional liability insurance dedicated exclusively to this Project, or the expense of
additional insurance coverage or limits in excess of that normally maintained by the Architect’s
consultants;

.9 All taxes levied on professional services and on reimbursable expenses;

10 Site office expenses;

11 Registration fees and any other fees charged by the Certifying Authority or by other entities as
necessary to achieve the Sustainable Objective; and

12 Other similar Project-related expenditures.

Noubhw

§ 6.2.2 For Reimbursable Expenses the compensation shall be the expenses incurred by the Architectand the
Architect’s consultants plus Ten percent ( 10 %) of the expenses incurred.

§ 6.2.3 Architect’s Insurance. If the types and limits of coverage required in Section 1.5 are inaddition to the types
and limits the Architect normally maintains, the Owner shall pay the Architect for the additional costs-incurred by
the Architect for the additional coverages as set forth below:

(Insert the additional coverages the Architect is required to obtain in order to satisfy the requirements set forth in
Section 1.5, and for which the Owner shall reimburse the Architect.)

Not Applicable

§ 6.3 Payments to the Architect
§ 6.3.1 Initial Payments -None Required

§ 6.3.2 Progress Payments

§ 6.3.2.1 Unless otherwise agreed, payments for services shall be made monthly in proportion to services performed:
Payments are due and payable upon presentation of the Architect’s invoice. Amounts unpaid Forty-five (45 )
days after the invoice date shall bear interest at the rate entered below, or in the absence thereof at the legal rate
prevailing from time to time at the principal place of business of the Architect.

(Insert rate of monthly or annual interest agreed upon.)

1/2 % per month

§ 6.3.2.2 The Owner shall not withhold amounts from the Architect’s compensation to impose a penalty or liquidated
damages on the Architect, or to offset sums requested by or paid to contractors for the cost of changes in the Work,
unless the Architect agrees or has been found liable for the amounts in a binding dispute resolution proceeding.
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§ 6.3.2.3 Records of Reimbursable Expenses and services performed on the basis of hourly rates shall be available to
the Owner at mutually convenient times.

ARTICLE 7 MISCELLANEOUS PROVISIONS

§ 7.1 This Agreement shall be governed by the law of the place where the Project is located, excluding that
jurisdiction’s choice of law rules. If the parties have selected arbitration as the method of binding dispute resolution,
the Federal Arbitration Act shall govern Section 4.3.

§ 7.2 Except as separately defined herein, terms in this Agreement shall have the same meaning as those in AIA
Document A201™-2017, General Conditions of the Contract for Construction.

§ 7.3 The Owner and Architect, respectively, bind themselves, their agents, successors, assigns, and legal
representatives to this Agreement. Neither the Owner nor the Architect shall assign this Agreement without the
written consent of the other, except that the Owner may assign this Agreement to a lender providing financing for
the Project if the lender agrees to assume the Owner’s rights and obligations under this Agreement, including any
payments due to the Architect by the Owner prior to the assignment.

§ 7.5 If the Owner requests the Architect to execute certificates, the proposed language of such certificates shall be
submitted to the Architect for review at least 14 days prior to the requested dates of execution. If the Owner requests
the Architect to execute consents reasonably required to facilitate assignment to a lender, the Architect shall execute
all such consents that are consistent with this Agreement, provided the proposed consent is submitted to the
Architect for review at least 14 days prior to execution. The Architect shall not be required to execute-certificates or
consents that would require knowledge, services, or responsibilities beyond the scope of this Agreement.

§ 7.6 Nothing contained in this Agreement shall create a contractual relationship with, or a cause of action in favor
of, a third party against either the Owner or Architect.

§ 7.7 Unless otherwise required in this Agreement, the Architect shall have no responsibility for the discovery,
presence, handling, removal or disposal of, or exposure of persons to, hazardous materials or toxic substances in any
form at the Project site.

§ 7.8 The Architect shall have the right to include photographic or artistic representations of the design of the Project
among the Architect’s promotional and professional materials. The Architect shall be given reasonable-access-to-the
completed Project to make such representations. However, the Architect’s materials shall not include the Owner’s
confidential or proprietary information if the Owner has previously advised the Architect in writing-of the specific
information considered by the Owner to be confidential or proprietary.

The-Ownershall provide-professional
ereditfor-the-Architect-in-the-Owner’s-prometional- materialsfor-the Projeet—This Section 7.8 shall survive the

termination of this Agreement unless the Owner terminates this Agreement for cause pursuant to Section 5.4.

§ 7.9 If the Architect erOwnerreceives information specifically designated as “confidential” or “business
proprietary,” the receiving party shall keep such information strictly confidential and shall not disclose it to any
other person except as set forth in Section 7.9.1. This Section 7.9 shall survive the termination-of this-Agreement.
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§7.9.1 The reeeivingparty-Architect may disclose “confidential” or “business proprietary” information after 7
days’ notice to the other party, when required by law, arbitrator’s order, or court order, including a subpoena or

other form of compulsory legal process issued by a court or governmental entity, or to the extent such information is

reasonably necessary for the receiving party to defend itself in any dispute. The receiving party may also disclose
such information to its employees, consultants, or contractors in order to perform services or work solely and
exclusively for the Project, provided those employees, consultants and contractors are subject to the restrictions on
the disclosure and use of such information as set forth in this Section 7.9.

§ 7.10 The invalidity of any provision of the Agreement shall not invalidate the Agreement or its remaining
provisions. If it is determined that any provision of the Agreement violates any law, or is otherwise invalid or
unenforceable, then that provision shall be revised to the extent necessary to make that provision-legal-and
enforceable. In such case the Agreement shall be construed, to the fullest extent permitted by law, to give effect to
the parties’ intentions and purposes in executing the Agreement.

ARTICLE 8 SPECIAL TERMS AND CONDITIONS
Special terms and conditions that modify this Agreement are as follows:
(Include other terms and conditions applicable to this Agreement.)

ARTICLE 9 SCOPE OF THE AGREEMENT

§ 9.1 This Agreement represents the entire and integrated agreement between the Owner and the Architect and
supersedes all prior negotiations, representations or agreements, either written or oral. This Agreement may be
amended only by written instrument signed by both the Owner and Architect.

§ 9.2 This Agreement is comprised of the following documents identified below:
A AIA Document BIO2TM—2017 Standard Form Agreement Between Owner and Archltect

.3 Exhibits:
(Check the appropriate box for any exhibits incorporated into this Agreement.)

[['1] AIA Document E204™-2017, Sustainable Projects Exhibit, dated as indicated below:
(Insert the date of the E204-2017 incorporated into this Agreement.)

[ '] Other Exhibits incorporated into this Agreement:
(Clearly identify any other exhibits incorporated into this Agreement.)

.4 Other documents:

(List other documents, including the Architect’s scope of services document, hereby incorporated into

the Agreement.)

This Agreement entered into as of the day and year first written above.
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OWNER (Signature) ARCHITECT (Signature)

(Printed name and title) (Printed name, title, and license number, if required)
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EXHIBIT A
SCOPE OF WORK

1 - Staffing Projection and Space Needs Study

Using data collection and analysis tools, Architect shall interview key staff and assess existing facilities to determine
current and future space requirements.

2 -Base Site Plan

Based on the Space Needs Study, Architect shall develop alternate building footprints for use in studying alternate site
configurations. Architect shall plan conceptually for needed parking, loading, vehicular access, pedestrian movement, and
site accessibility.

3 - Site Selection

Based on the Base Site Plan, Architect shall develop a Site Criteria Rating Matrix, which will be used to score each potential
site under consideration. Together with Town representatives, Architect shall identify and visit up to four sites in
Wellington.

4 - Site Evaluations

Based on preliminary site selection by the Town, Architect shall assist in the evaluation of the property or properties. This
effort may be part of the Town’s Due Diligence process, if new land is put under contract. Architect shall evaluate the
zoning, access, topography, utilities, drainage and other factors. The Town shall contract for a survey and geotechnical
report at this stage.

5 -Facility Visits

Architect shall assist in identifying three similar facilities and accompany Town representatives on a tour of each. Architect
shall summarize the information gathered at each location for comparison. In addition, the team shall review other
municipal projects that might offer inspiration.

6 - Conceptual Design

Based on the Needs Assessment, site studies, and other data and examples, Architect shall develop a Space Program for
the facility. Adjacency requirements for spaces and departments will be analyzed and diagrammed as part of the Program.
Architect shall review alternate plan configurations with the Town and develop the best option into a Conceptual Floor
Plan.

7 - Phasing Plan

The Team will assist the Town in considering and planning for the re-use or disposition of existing facilities. Potential
phasing of department relocations shall be studied and coordinated with staff and department needs, as well as the
conceptual facility design and likely construction schedule.

8 - Master Plan Graphics

Based on the selected site and the Conceptual Floor Plan, Architect shall develop the Final Concept Site and Floor Plans,
as well as Concept Exterior Elevations and 3D Rendering. For the purpose of providing more detailed information for cost
estimating, Architect shall write a Narrative of the development, addressing many of the proposed materials, assemblies,
and building systems that are anticipated.

9 - Cost Estimating

The Infusion Team will work together to prepare a Concept Cost Estimate for the new development. This will include
estimates for design fees, general conditions, and construction costs, along with contractor’s overhead and profit. If
available from the Town, Architect shall also include site acquisition and due diligence costs.
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10 - Ongoing Building Operation Estimating

With input from the Town and its procurement personnel, and with research of local utility providers, Architect shall help
to evaluate the likely utility and maintenance service costs, along with expected building maintenance and scheduled
replacement costs.

11 - Final report

Architect shall review its proposed report format with the Town staff, to make sure we are providing the needed
information in a useful and accessible manner. All programming forms, estimates, diagrams, plans and other drawings
will be included.

12 - Public Process

Architect shall conduct up to four Workshops/Charettes with key staff and any other designated representatives or
consultants of the Town of Wellington. Throughout this phase of the project, at least one member of the design team
shall attend each Town Board meeting, during the 4 - 6 month process.
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‘“‘ TOWN OF

@@ WELLINGTON

Board of Trustees Meeting

Date: February 11, 2020
Submitted By:  Tyler Sexton, Finance Director
Subject: NPIC Lateral Improvements at BNSF Crossing Project

EXECUTIVE SUMMARY

BACKGROUND / DISCUSSION

STAFF RECOMMENDATION

ATTACHMENTS

1.

2.
3.
4

Agenda Item NPIC Lateral Improvements at BNSF Crossing 02-04-19 (1)
Cost Breakout

CSU Project Budget

North Poudre Irrigation Company Lateral 04S Shareholder Agreement
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Town Board Meeting Agenda Item #__

Meeting Date: February 11, 2020
Submitted By: Tyler Sexton, Interim Finance Director
Agenda Category: Action Item

Subject: NPIC Lateral Improvements at BNSF Crossing Project

Background:

e The Town had entered into an agreement with the Mizushima property, Patterson property,
Harrison property, Lane property, and CSU property for the maintenance of the North Poudre
Ditch to the Kerbel Southbound Lateral. The agreement breaks out each property’s shared cost
depending on section and type of repair. This agreement was effective November 15, 2017.

e The repair in question is for the middle section and is defined as a major maintenance. Per the
agreement the Town’s portion is 11.30% of the total cost.

e Discussing with Gene Ellis, Utility Services Manager at CSU, he requested payment for items 3 &
4 on the cost breakout sheet totaling $22,655.76. The remaining balance will be collected upon
completion of the project.

Financial/Sustainability Considerations:
e The total estimated cost of the repair is $327,265.91 and the Town’s portion is $34,784.66. The
Town has appropriated funds for this project in the amount of $34,000.00.

Legal Considerations:
e The agreement and cost estimate have been provided to legal counsel for review and comment.

Policy Considerations:

Recommend a Motion to:
e Receive and file

Attachments
Attachment 1 CSU Project Budget

Attachment 2 Cost Breakout
Attachment 3 North Poudre Irrigation Company Lateral 04S Shareholder Agreement
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Kerbel Well BNSF Crossing

Cost Split between CSU and Town of Wellington CSU % Wellington %
Date: 1/30/2020 88.70% 11.30%
JotaliBrojectiCosty 2 : LaBorfEquiny Material Co.st sl fdul_gl- i ﬂnit Cost Item Cost CSU Cost fieinzon Comments/Notes
Item No. Item Description Quantity| UOM Spread Exp Materials Cost
1 Administrative Costs 1 NA $ 46,140.00 | 5 40926.18 | S 5213.82
2 Design Costs 1 NA $ 27,405.00 | $ 24,308.24 | § 3,096.77
Construction
3 BT Construction Bore (bid) 74.0 LF $ 2,580.22 | $ 190,936.00 | $ 169,360.23 | & 21,575.77
4 BT Construction Change Order #1 74.0 LF s 129.15 [ § 9,557.46 | & 847747 | 5 1,079.99 |Bore change due to unlocated fiber line.
5 CSU Heavy Civil Labor 100.0 LF S 324.40 | $ 32,440.00
5a CSU Heavy Civil Labor (All Customers) 62.7 LF $ 20,333.39 |5 1803572 |5 2,297.67
Sh CSU Heavy Civil Labor (Kerbel Only) 37.3 LF $ 12,106.61 | § 12,106.61 | S -
6 CSU Heavy Civil Material 100.0 LF S 124.97 | $ 12,496.85
6a CSU Heavy Civil Material (All Customers) 62.7 LF S 7833035 694789 | S 885.13
6b CSU Heavy Civil Material (Kerbel Only) 373 LF $ 466382|S 4,663.82| S -
7 Oldcastle manhole order 1.0 LOT NA $  8,290.60
7a Oldcastle manhole order (All Customers) 1.0 LOT $ 562400 S 498849 | S 635.51
7h Oldcastle manhole order (Kerbel Only) 1.0 LOT S 266660 | S 2,666.60 |5 -

[Totals

[ $ 327,265.91 [ § 292,481.25 | § 34,784.66 |
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Total Development Project Budget

#17-049 ARDEC Kerbel Irrigation Revitalization

FACILITIES

1.24.20

Additional funding added to budget 1.18.19

MANAGEMENT

AT COLORADO STATE UNIVERSITY

Cost Category & Descriptions S Estimate Information
Adminstrative Costs

Advertising S 1,500.00

Moving Expenses S NA

PM Fee S 13,200.00 updated 2.4.19 per SC (8% PM Fee Split between FM and Ditesco)
Ditesco PM Fee S 11,440.00 8% PM Fee Split between FM and Ditesco
Real Estate Services S 5,000.00 Brian Hood - BNSF Permitting
BNSF Permitting Fees {Jacked Bore) S

Construction S 15,000.00 Estimate - 6 days at $2500
Permanent Installation (Easement) S

ICity of Fort Collins Fees (Permits, Discharge, etc) S NA

City Plant Investment Fees (PIFs) 5 NA

Boiler/Generator Exhaust Air Permit S NA

Lost Parking Replacement Fee S NA

LEED Certification S NA

SubTotal $ 46,140.00

Design Costs

Program Plan S NA

A/E Design Services S 27,405.00 Ditesco A/E Agreement

City Review (SPAR) S NA

CSU Internal Design Costs S NA

Design Contingency S

Cost Estimator S Within Ditesco Fees

Traffic Study S NA

Environmental Assessment (Phase | & 11) S NA

Drainage Study S NA

Specialty Consultants S NA

Commissioning Consultant S NA

Vibration/Mechanical Consultant S NA

Structural Consultant S NA

LEED Consultant S NA

Land/Site Survey S Within Ditesco Fees
Geotechnical Investigation S Within Ditesco Fees
Industrial Hygienist S NA

Poudre Fire Authority Design Review Fee S NA

Code Review S 0.00 Reduced from $5,000; Will write code waiver
Code Inspections S 0.00 None

Roofing Inspector S NA

SubTotal $ 27,405.00

Base Construction

Alt 1 Labor

Alt 1 Manholes

Alt 1 Materials

Construction Contingency-Contractor
Asbestos Abatement

Tree Removal

Demolition

Utilities to the Project
City Traffic
City Light & Power
Century Link
Comcast
Xcel
Csu
[University Needed Improvements
Construction Laydown & Staging Area
Stormwater Management
|Keying/Cylinders
CSU Telecom
Security
Card Access
Cameras
Intrusion
Notifier Network (Fire Alarm) Connection
Fire Alarms (if not in base bid)
Signage/Branding
Safety Radio
Test
Installation
JCSU HVAC Controls/BAS

Constr. Materials Testing & Special Inspections

'190,936.00

12,496.85

9,557.46
32,440.00
8,290.60

0.00

BT Proposal
BT CO #1 - Bore on west side due to unlocated fiber line

CSU Heavy Civil Estimate 1.24.20 - Labor and Road Base/Trucking
OldCastle

CSU Heavy Civil Estimate 1.24.20 - Materials

None

SubTotal

BT R R T T T W ¥ ¥ ¥ ¥ e ¥ L e ¥ e e ¥ Y e ¥ Ve Y e ¥ e T i ¥

253,720.91]

) el bt

Released after BT complete. CSU Heavy Equip Estimate includes contingency.

| SubTotal $ 0.00]
*Total Construction Cost S 253,720.91 *Dwners Constr Contingency + Constr Costs
Furniture, Fixtures & Equipment
Furniture, Fixtures & Equipment 5
Design Consultant S
Furniture S
AV/Classroom Equipment S
Kitchen Equipment S
Custodial Equipment S
Lab Equipment s
Irrigation Equipment S
Specialty Equipment S Possibly-replace-pumprbutwilbinelude inConstruction SOW
Site Furnishings S
SubTotal $ 0.00]
Funds Available $ 308,689.00
Total Development Cost 327,265.91 iy
Difference $ -18,576.91
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RECEPTIOX #20180005850, 2/16/2018 4:06:49 PM, 1 of 19, $103.00
Angela Myers, Clerk & Recorder, Larimer County, CO

AMENDED AND RESTATED
NORTH POUDRE IRRIGATION COMPANY
LATERAL 04S SHAREHOLDER AGREEMENT

This Amended and Restated North Poudre Irrigation Company Lateral 04S Sharcholder
Agreement (“Agreement”™) is executed effective as of November 15, 2017, by the undersigned
(“Parties™) who own stock in the North Poudre Irrigation Company ("North Poudre") and have
an interest in the private latersl known as the North Poudre Irrigation Company Lateral 048
(“Lateral”). Except where explicitly stated herein, this Agreement is intended to replace that
certain North Pondre Irrigation Company Lateral 04S Shareholder Agreement as recorded with
the Larimer County Clerk and Recorder on June 12, 2007 at Reception #20070044092 (*Original

Agreement™).

A.  'WHEREAS, The Lateral begins at the tum-out weir at the end of the North
Poudre #4 South Ditch and terminates at a point when the last party to the Original Agreement
{defined below) ceases to take dehvery of water from the Lateral. A map of the Lateral and its
features relevant to this Agreement is attached hereto as Exhibit A and incorporated by this
reference.

B. WHEREAS, the following were the parties to the Original Agreement a5 recorded
with the Larimer County Clerk and Recorder on June 12, 2007 at Reception #20070044092:

i Charlés Mizushima and Margaret Miznshima;
ii. James R. Bath and Michelle D. Bath;

ii, Louis W. Harrison and Alice Harrison;

iv. Edrl C. Kerbel and Mary Kerbel;

V. Meadow Village LLC;

vi. Wellington Village Owners Association;

vii. Town of Wellington

C. WHEREAS, it has since been determined that ‘as of the date of this Agreement
there are other and different parties that have an ownership/usé interest in the Lateral and North
Poudre Irrigation Company shares and, accordingly, the following parties are the proper parties
(hereinafter the “Parties™) to this Agreement:

i Charles Mizushima and Margaret E. Mizushima ("Mizushima')
Mailing Address: 2550 ECR 62E Wellington, CO 80549
Property Address: None (vacant property)
Property Served: Legally described on Exhibit A of Quit Claim Deed
recorded on April 26, 1999 with the Clerk and Recorder of Larimer

County at Reception #99035159 and known &s Larimer County Assessor
Parcel No. 88100-00-015 ("Mizushima Property™).

Page1ofl17
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RECEPTION #20180009850, 2/16/2018 4:06:49 PM, 2 of 19, $103.00
Angela Myers, Clerk & Recorder, Larimer County, CO

iv.

‘Water Delivered in Lateral For Benefit of Mizushima Property: Water
attributable to one (1) share of stock in the North Poudre Irrigation

Coropany.

Steve Patterson and Amber Patterson (*Patterson™)
Mailing Address: 4645 E County Road 60, Wellington CO 80549
Property Address: 4645 E County Road 60 Wellington CO 80549

Property Served: Legally described on Warranty Deed recorded October 8,
2012 with the clerk and Recorder of Larimer County Reception
#20120070017 as “Lot 2, Bath Minor Land Division NO. 07-52690,
County of Larimer, State of Colorado,” and known as Larimer County
Assessor Parcel No. 88101-05-001 {“Patterson Property™).

Water Delivered in Lateral For Benefit of Pattetson Property: Water
attributable to one (1) share of stock in the North Poudre Irrigation
Company.

Louis W. Harrisori and Alice C. Harrison (“Harrison™)
Mailing Address: 6411 Fox Den Road Wellington, CO 80549
Property Address: None (vacant property)

Property Served: Legally described on Exhibit A of Warranty Deed
recorded on June 3, 1996 with the Clerk and Recorder of Larimer County
at Reception #96038812 and known as Larimer County Assessor Parcel
No. 88100-00-014 (“Harrison Property™).

Water Delivered in Lateral For Benefit of Harrison Property: Water
attributable to one (1) share of stock in the North Poudre Irrigation
Company.

Michele Lane and Stephen (. Lane (“Lane™)
Mailing Address: 4349 E County Road 60, Wellington CO 80549
Property Address: 4237 E County Road 60 Thru, Wellington CO 80549

Property Served: Legally described on Schedule C of Warranty Deed
recorded on August 17, 29915 at Reception #95050444 and known as
Larimer County Assessor Parcel No. §8100-00-010 (“Lane Property”).

‘Water Delivered in Lateral For Benefit of Lane Properfy; Water
atfributable to one (1) share of stock in the North Poudre Irrigation
Company.
The Board of Governors of the Colorade State University System, f/k/a
Colorado State Board of Agriculture (“CSU”)
Mailing Address:  ¢/o CSU Real Estate Services

P.O. Box 483, Fort Collins, CO 80522
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RECEPTION #20180009850, 2/16/2018 4:06:49 PM, 3 of 19, $103.00
Angela Myers, Clerk & Recorder, Larimer County, CO

'\

Property Address: None (vacant property)

Property Served: Legally described on Warranty Deed recorded om
September 13, 2001 with the Clerk and Recorder of Larimer County at
Reception #2001081670 as “Lot 1 Forever Farm M.L.D. No. 01-81805,
County of Larimer, State of Colorado,” and known as Larimer County
Assessor Parcel No. 88102-08-901 (“CSU Property™).

Water Delivered in Lateral For Benefit of CSU Property: Water
attributable to one (1) share of stock in the North Poudre Irrigation

Company. Additionally, CSU owns fee title to that certain adjudicated .

water well known as the Kerbel Well, Permit No. 14722, adjudicated in
Water Division I, Case No. W-726-77 lecated on the real property legally
described on Special Warranty Deed recorded August 10, 2001 with the
Cletk and Recorder of Larimer County at Reception Number
20010168326 (“CSU/Kerbel Well”). The CSU/Kerbel Well is adjudicated
for 3.56 cubic feet per second with an appropriation date of May 22, 1956.
CSU estimates that the Lateral delivers approximately up to 250 acre feet
of water anmally from the CSU/Kerbel Well to the CS1J Property. Water
diverted from the CSU/Kerbel Well is delivered through the Middle
Portion {defined below) of the Lateral.

vi. Town of Wellington (*Town”)
Mailing Address: 3735 Cleveland Ave, PO Box 127, Wellington CO 80549
Property Address: 6172 NE Frontage Road, Wellington CO 80549

Property Served: The Ponds and Town park land as further described in
the Original Agreement (“Town of Wellington Property”™).

Water Delivered in Lateral For Benefit of Town of Wellington Property:
Water attributable to seven (7) shares of stock in the North Poudre
Imrigation Company.

D. WHEREAS, the Mizushima Property, Patterson Property, Harrisori Property,
Lane Property, CSU Property and Town of Wellington Property are sometimes hereinafter
referred to as the “Parties’ Properties.” The ownership/right to use the Lateral is appurtenant to
the Parties” Properties.

NOW, THEREFORE, in consideration of the mutual promises and agreements herein
contained and for other good, valuable and binding consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties hereto, intending to be legally bound, hereby agree
as follows:
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AGREEMENT:

1. Scope of Agreement. The foregoing Recitals of fact are true and correct and are
incorporated herein by reference. Except as it corcerns remaining agreemerits/understandings
betweer the Town, Meadow Village LLC andfor the Wellington Village Owners Association,
including in particular agreements conceming the use and maintenance of the “Diversion Pipe™
in the E:ustmg Agreement, this Agreement is intended to amend and replace the Existing
Agreement In its entirety.

2. Representation of the Parties. The Partics assert that, to the best of their
knowledge, they are the owners of the Lateral and 1o other party(ies) own or have g right to use
the Lateral.

3. Latera! Sections. For purposes of this Agreement, the Partics divide the Lateral
into three (3) dlstmct segments known as the West Section, the Middle Section, and the East
Section as follows {and as depicted on the map attached hereto as Exhibit A):

a That portion of the Lateral from the turn-out weir at the end of the North
Poudre #4 South Ditch until the Latera! enters the Kerbel/CSU Water Well site (hereinafler the
“West Section™).

b. That portion of the Lateral commencing at the CSU/Kerbel Well to a point
approximately fifty feet (50°) east fromi where the Lateral daylights after crossing under I-25 at
the location where the Lateral turns due east (hereinafter the “Middle Section™).

c. That portion of the Lateral commencing at the end of the Middle Section
to the point where that Lateral terminates (“East Section”).

The West Section, the Middle Section and the East Section collectively comprise the
Lateral and are sometimes each generally refeired to herein as a “Section.”

4. Parties Use of the Lateral. For purposes of determining the Parties” relative rights
to the use the Lateral and the Parties’ obligations to maintain the Lateral in this Agreement, the
Parties agree that one (1) share of North Poudre reépresents five (3} acre feet of water per
irrigation season-—which corresponds 1o the approximate average anmual yield of a North Poudre
share. The Parties further agree that the CSU/Kerbel Well delivers an average of two hondred
fifty (250) acre feet of water per irrigation season to the CSU Property through the Middle
Section of the Lateral only. Accordingly, the Parties, on behalf of themselves, their heirs,
successors and assigns, hereby agree, that for purposes of this Agreement their current respective

proportional use of each Section of the Lateral is determined based upon the foregoing average
annual amount of water each Party may divert in ¢ach Section of the Lateral as of the date of this
Agreement is, as follows:
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~

TABLE 1
Owner West Section Use Middle Section Use East Section Use

' (Acre Feet) _ {Acre Feet) (Acre Feet)
Towi _ 35. - _ 35 _ 35
csSuU 5 255 4]
Mizushima £ ' 5 . s
Patterson 5 e 5 3
Harrison 5 ' 5 5
Lane _ 3 5 5 .

Total | Sixty (60) Acre Feet Thres Hundred Ten (310} |  Fifty-Five (55} Acre-
Acre Feet Fect

These amounts correspond to the following percentages for each Party in each section of the

Lateral.
TABLE 2
{Acre Feef) {Acre Feet) {Acre Feet)

Town 58.35% 11.30% 63.64%
csu £33% _82.26% B
Mizushimia 8.33% 161% _ 9.09%
Patterson 8.33% 1.61% 9.09%
Harrison 8.33% 1.61% _ 5.09%
Tane. 333% L61% 9.09%

_Total 100% 100% 100%
5. utine Maintenance. Notwit the Parties’ respective Lateral use set

forth in Table 1 above, provided no Party Matermlly Alters (defined below) its use of the Lateral,
the Parties agree to allocate the cost of Routine Maintenance (defined below) of the several

Lateral Sections as follows:
TABLE 3
West Section | Middle Section East Section
Town’s Cost Share 55/60% (91.67%) | 55/310% (17.74%) 35/55® (63.64%)
€SU's Cost Share S/60™(8.33%) | 255/310™ (82.26%) 0.00%
Mizushima’s Cost Share 0.00% 0.00% 5155 (9.09%)
Patterson’s Cost Share 0.00% 0.00% 5/55% (9.09%)
Hasrison"s Cost Share 0.00% 0.00% 5/55" (9.09%)
Lane’s Cost Share 0.00% 0.00% 5/55™ (9.09%)

For purposes of this Agreement, “Routine Maintenance” shall consist of the regularly
recurring general maintenance required to keep the Lateral Sections op&ratmg in good working
order and specxﬁcally shall not include major cxpendnures repair or replacement of
ditch/pipelines in excess of $3,000 per irrigation season in any one Section of the Lateral
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Invoices for Routine Maintenance will be sent out annually by no later than November 1 of each
year.

a. cfinition of “Materia er.” For purposes of this Agreement, a Party
“Materially Alters™ its use of the Lateral iffwhen that Party: (i) subdivides its property into three
(3) or more parcels and provides water from the Lateral to more than one of the parcels; (i)
changes its use of water from irrigation fo some other use, or adds other uses in additional to
irrigation; or {iii} increases its proportionate use of any Section of the Lateral by 100% for three
ot more consecutive years. For the avoidance of doubt, a Party Materially Alters its use by
100% or more by increasing the amount of water run in any Section of the Lateral from 5§ acre
feet per year to 10 acre feet (or more) for three consecutive irrigation seasons. In the event any
Party Materially Alters its use of the Lateral, that Party, or any other Party may, at their election,
compe! the Party that Materially Alters its use to either: (1) Kmit its future use to be consistent
with Table 1 of (2} pay its proportionate costs of Routine Maintenance in the Middle Section
and the East Section of the Lateral based upon that Party’s actual proportionate use; for the
avoidance of doubt, the propertionate share of Routine Maintenance will not change for the West
Section.

b, mg;ggl_@p_ By way of exampie only, if Lane were to increase
its use for three consecutive years to {15) acre feet (e.g. running of 3 North Poudre Shares)
through the Lateral, Lane, or such other Party, may be compelled by the other Party(ies) to
either: (1) limit fisture use to 1 North Poudre Share (approximately 5 acre feet annually); or (2)
share in future maintenance for the Middle Section and the East Section of the Lateral based
upon the use of 3 North Poudre Shares (15 acre feet) as set forth in Table 4 below. For the
avoidance of doubt, the share of fiuture maintenance increases for the Middle Section and East
Section only, and there is no change in maintenance for the West Section, as follows:

TABLE 4 -HYPOTHETICAL EXAMPLE

FOR LANE THREE SHARES
West Section | Middle Section East Section

Town’s Cost Share S5/60™ (91.67%) | 50/320T (15.62%) |[35/65% (53.85%)
CSU's Cost Share T SI607 (8.33%) | 255/320% (79.69%) 0.00%
Lane’s Cost Share 0.00% 15/320™ (4.69%)  {15/65" (23.08%)
Mizushima’s Cost Share | 0.00% 0.00% 565" (7.69%)
Patterson’s Cost Share 0.00% | 0.00% 5/65" (7.69%)
Harrison's Cost Share T 0.00% 0.00% 5/65T (7.69%)

<. Materia] Alteration of use of Middle Section by CSU and/or Town of

Wellington Additiohally, CSU and the Town of Wellington may Materially Alter their use in

the Middle Section of the Lateral only, if either Party reduces its water deliveries by 100% (or

more) by reducing the amount of water run in the Middle Section for three consecutive years

(e.g. C8U reduces its use from 2535 acre feet to less than 127 acre feet for three consecutive years
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or the Town reduces its use from 7 North Poudre Shares (35 acre feet) to 3.5 shares or less (17.5
acre feet or lessy). In such event, the Town of Wellington and CSU shall meet and agree on a
cost share commeirisurate with CSU and the Town’s relative use of the Middle Section. For the
avoidance of doubt, CSU and the Town of Wellington agree to share Routine Miintenance of the
MiddJe Section with reference to the number of acre feet of water deliveries, in contrast to the
numbér of North Poudre shares owned, since CSU predominately deliveries well water through
the Lateral and, thus, allocation based on the number of shares owned is hot meaningful.

7. Responsibility for . Performance of Routing Maintepance.  All decisions
concemmg the Routine Maintenance in each Section of the Lateral shall be made by the Party
paying the majority of the costs of such maintenance in each Section. If the Party with' primary
respomibﬂlty for Routine Maintenance of any Section of the Lateral fails to maintain that
Section in good working order, any other Party may seek to compe] that Party with primary
responsibility to maintain the Section or, after giving at least seven (7) days’ notice to the
responsible Party, proceed with reasonable Routine Maintenance and recover from the other
responsible Party for the costs incurred (less that Party’s own share of the costs). The Parties will
pay their respective pro ratd share of all mgintenance expense within thirty (30) days of receipt of
an jtemized report of the total costs incurred by either party performing Routine Maintenance.

The foregoing notwithstanding, the Parties agree that any Party running water on the
Lateral is responsible to remove debris from the trash racks, monitor water delivery and
promptly notify the Party paying the majority of the costs of such maintenance in the applicable
Section of any discovered maintenance issue. Further, the Parties acknowledge that the trash rack
at the point on the Lateral where it flumes under Box Elder Creek routinely chgs and often
overtops {either due to clogging or East Section Parties seeking to run water in excess of the
flume’s capacity). This ¢overtopping can cause flooding on the CSU Propm'ty which can cduse
damage and interfere with research projects. In the event such overtopping is observed by CSU
staff and is potentially damaging to CSU Property, crops or projects thereon, CSU may clear the
debris and take any other reasonable corrective action needed if immediate action is warranted.
Otherwise, CSU shall contact the Town on behalf of the East Section Parties 1o advise of the
situation and discuss how to remedy the problem. In the event the overtopping is not comrected
within twenty-four (24) hours from the time of such notice, CSU may take corrective action and
bill the East Section Parties for the cost of such corrective action. The East Section Parties shall
promptly reimburse CSU for the cost of the corrective action.

8. Major Maintenance. All maintenance, repaxr or replacement that is not Routine

" Maintenance, as defined above shall be considered major miintenance (“Major Maintenance™).

N 2. West Section Major Maintepance. The Parties agree that the Town of
Wellington shall pay all costs for Major Maintenance in the West Section, including without
Limitation the repair and replacement of buried pipe.

b. Middie Section Major Maintenance. It the event Major Maintensance is
required in the Middle Section, the Parties shall meet to determine how to best accomplish the
Major Maintenance that is required and to detenmine if and/or to what extent the Parties wish to
continne to use the Middle Section and, based upon this information, revise and update Table 1
and Table 2 above. The Parties shall pay the costs of the Major Maintenance in the Middle
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Section based upon the revised Table 2 percentages and, thereafler, all Parties” use of the Middle
Section of the Lateral shall be limited to their propoﬂlonate interest, unless the Parties agree
otherwise¢. In the event that any Party determines that it no longer inténds to use the Middle
Section, that Party shall notify the other Parties to this Agreement and that party shall be deemed
to have abandoned its interest in the Lateral (which abandonment is not a relinquishment or an
abandonment of such Party’s water right or stock in Nerth Poundre) and shall no longer run any
water in the Lateral. For the avoidance of doubt, a Party that elects to abandon its interest in the
Lateral retains such Party’s water right or stock in North Poudre. If a Party does not abandon its
interest in the Lateral but still refuses to pay its proportionate cost of any Major Maintenance of
the Middle Section within thirty (30) days of written demand, such Party’s right to use the
Lateral is iimediately suspended for non-payment under Section 9 below.

10 11 intenapce. The cost and expemse of Major
Maintepance in thc East Sectaon shall be dete:rmmed by the Parties that deliver water in the East
Scctlon--Town, Mizoshima, Patterson, Harrison, and Lane, and their heirs, successors and
assigns, hereinafter referred to as the “East Section Parties.”

9. Effect of Non-Payment. In the event that any Party or Parties fail to pay the costs
or fees owed by such Party or Parties under this Agreement within thirty (30) days, that Party or
Parties right to use the Lateral is immediately suspended until such Party reimburses in full its
proportionate cost together with interest at a rate of eight percent (8%) per annum.

10.  Binding Effect. This Agreement shall be binding on and inure to the benefit of
the Parties heteto, and their heirs, successors and assigns, and shall run with and be binding upon
the Lateral Owners' Properties.

11. s; Authority to Bi This Agreement may be executed in two or
mote countcrpartS, gach of which {(when bearing the signature of all parties), shall constitute one
and the same document. Each of the parties executing this Agreetment represents and warrants to
the other that they have full authority to execute this Agreement without the consent of any third
party.

12.  Notices. All notices, demands, or other written communication required or
permitted to be given by this Agreetent shall be hand delivered, ovemight courier with
proof of delivery, or sent by certified mail, postage prepaid, and return receipt requested,
to the parties as follows:

a. Charles Mizushima and Margaret E. Mizushima
2550 ECR 62E
Wellington, CO 80549
iushima@q.com

b. Steve Patterson and Amber Patterson
4645 E County Road 60
Wellington CO 80549
steve.patterson98(@hotmail com
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c. Louis W. Harrison and Alice C. Harrison
6411 Fox Den Road
Wellington, CO 80549
bill _1939@hotmail.com

d Michele Lane and Stephen G. Lane
4349 E County Road 60
Wellington CO 80549
slane78004@msn.com

c. The Board of Governors of the Colorado State University System
f/a Colorado State Board of Agriculture
cfo CSUJ Real Estate Services
P.O. Box 483
Fort Collins, CO 80522

with copies to:

Office of the Gerieral Counsel
Colorado State University System
01 Administration Building

0006 Campus Delivery

Fort Collins, CO 80523

£ Town of Wellington
3735 Cleveland Avenue
PO Box 127
Wellington CO 80549

13. Effect on Existing Agreement. Except as it concerns remaining agreements/
understandings between the Town, Meadow Village L.1.C and/or the Wellington Village Owners
Association, inclading in particular agreements concerring the use and maintenance of the
“Diversion Pipe” in the Exlstmg Agreement, this Agreement is intended to amend and replace
the Existing Agreétnent in its entirety, and this Agreement centains the entire agreement of the
Parties.

14. Amendments. Any amendments to this Agreement must be in writing and
executed by all Parties to be valid and binding.

15. Effect of Invalidity. If any provmon of this Agreemem is invalidated by any court
of competent jurisdiction, the remaining provisions shall continue in full force and effect.

16. Binding Effect. This Agreement, when executed and delivered, shall bind the
Parties and their successors, heirs and assigns.

17.  Third Party Beneficiaries. Except as set forth herein, no persons or entities not a
paity to this Agreement are intended to benefit by the covenants, agreements, representations,
warranties, or any other terms or conditions of this Agreement,
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18.  Governing Law and Forum. This Agreement shall be governed by and construed
in accordance with the laws of the State of Colorado. The forum for any dispute regarding this
Agreement shall be in the Larimer County District Court, State of Colorado.

19.  Recordation. This Agreement; when fully executed, shall be recorded by the Town at
the Town’s expense with the Larimer County Clerk and Recorder.

Effective upon the last date signed below.

[Signatures on Following Pages]
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SIGNATURE PAGE
TO
AMENDED AND RESTATED

NORTH POUDRE IRRIGATION COMPANY
LATERAL 04S SHAREHOLDER AGREEMENT

("Mizushima Property”)
By Rt N W dPerL>
Charles Mizushima -
By:
STATE OF COLORADC }
) ss.
COUNTY OF LARIMER b
poa
The foregoing instrument was acknowledged before me this 2§ day o ’ y 2017,
by Charles Mizushima.
DIAKE STaN, AAL
Nm;‘yom“&&o?u% Notary Public o
oy D20Mgryy My commiission expires: (g -
o Conmiscion Exges un 12,20
{Notarial Seal}
STATE OF COLORADO )
) ss.
COUNTY OF LARIMER )
, 2017,

The foregoing instrurient was acknowledged before me this zj day
by Margaret E. Mizushima,

g 0 Public

My commission expires: £t -/ 2~ Z92(

Moty Pcw’;esmmn

ubic - Stete of Colorade
Notary ID 20014018177

My Commiasion Explras Jun 12, 2021

(Notarial Seal)
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SIGNATURE PAGE
TO
AMENDED AND RESTATED
NORTH POUDRE IRRIGATION COMPANY
LATERAL 048 SHAREHOLDER AGREEMENT

{(“Patterson Property”’)

STATE OF COLORADO )

¥ s8.
COUNTY OFLARIMER )
The foregoing instrument was acknowledged before me this 2 day of Nowgm bagt . 2017,
by Steve Patterson.

'/f, Y 4 / . Mt
Notary Publy?
My comraission expires: O& ~ / 2_—'3 4z

DIANE STANTON

Nokary Public— State of Celrado
Notary [D2001401B17F

My Commission Explras Jun 12, 2021

AT iU .

STATE OF COLORADO )

¥ ss.
COUNTY OF LARIMER )
The foregoing instrument was acknowledged before me this 220 day 0@ AZiT 2017,

by Amber Patterson.

DIANE STANTOR /. g

Notary Public-- State of Coloradd AL _—
Notary 1D 20014018177 otary Public . -t 70 2]
My commission expires: (¥g - [ A~ 20

My Commission Explres Jun 12, 2021

(Notarial Seal}
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SIGNATURE PAGE
TO
AMENDED AND RESTATED
NORTH POUDRE IRRIGATION COMPANY
LATERAL 04S SHAREHOLDER AGREEMENT

(“Harrison Property™)

By: /,4«/ / W

Ahce C. Harrison

STATE OF COLORADO }
}ss.
COUNTY OF LARIMER. )
The foreégoing instroment was acknowledged before me th:szl_ day of _O_cib_@__, 2017,
by Louis W. Harrison.

DIANE STANTON

ngom"!%motfmn My commnissien expires: Qé -2 20 2-«/
Mycmmmapmmmmi

(Notarial Seal}

STATE OF COLORADG ]

COUNTY OF LARIMER )

The forsgoing instrument was acknowledged before me ﬁns‘Z[L day of f kﬁé bJ/ . 20172,

by Alice C. Harrison.

-My commission expires: _(¥p- {2 - 1O /

(Notar:al Sea{)
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SIGNATURE PAGE
TO
AMENDED AND RESTATED
NORTH POUDRE IRRIGATION COMPANY
LATERAL 04S SHAREHOLDER AGREEMENT

(“CSU Property”)

The Board of Governors of the Colorado State University
System, ¥k/a Colorado State Board of Agriculture,
acting by and threugh Colorado State University

APPROVED AS TO FORM:

Office of the General Counset

By: e O
Jeh{M. Christman
Senior Associate Legal Counsel
Colorado State University System

STATE OF COLORADC }

COUNTY OF LARIMER )

The foregoing instrument was acknowledged beforcmathxszz dayof ALOV. 2017,
Uhnngdnt.  asyp -F-rﬁp:.m-hoqsfor 110. ¢ e

MELANIE NYBORG
Notary Public
Srare of Coldrado
Notary 1D # 18974006741
My Commiu{on Expires 06-19-2021

My commission expires: i -{9-2.4
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Page 15 0f 17

ALL CONTRACTS REQUIRE
APPROVAL BY THE COLORADO
STATE UNIVERSITY CONTROLLER:

C.R.S. Section 24-30-202 and University
Policy require the Colorado State University
Controller to approve all State Contracts.
This Contract is not valid until signed and
dated below by the University Controller or
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SIGNATURE PAGE
TO
AMENDED AND RESTATED
NORTH POUDRE IRRIGATION COMPANY
LATERAL 048 SHAREHOLDER AGREEMENT
(“Town of Wellington Property”™)
TOWN OF WELLINGTON, COLORA

By: S~k _
Tim Sig ald, Mayor

APPROVED AS FORM:

ATTEST: -

EdCannon, Town Cletk { Brad March, Town Attormey

STATE OF COLORADD )
¥ ss.

COUNTY OF LARIMER )}
The foregoing instrument was acknowledged before me this / f day of _A/ 2017,

by Tim Singewald as Mayor of the Town of Wellington, Calorady.

otaryPu_c }
My commission expires: @- [ 20 ,

{Notarial Seal)

BIAN! STANTON

STATE OF COLORADO ) o B
) ss. mm Expiree Jun 12, 2021

COUNTY OF LARIMER )

The foregoing instrument was acknowledged before me this s day of MM-EOI’A

by Ed Cannen as Town Clerk of the Town of Wellington, Colorado.

, _ ~

otary Public ,_ _
My commission expires: - fA- 2@2[

(Notarial Seal)

DIANE STANTON
Page 16 0f 17 Notary Public ~ Staba of Colorado

Notmy ID 20014018177
My Commission Exgites Jun 12, 2021
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SIGNATURE PAGE
TO
AMENDED AND RESTATED
NORTH POUDRE IRRIGATION COMPANY
LATERAL 04S SHAREHOLDER AGREEMENT

(“Lane Propeity™)

STATE OF COLORADG )
) ss.
COUNTY OF LARIMER )
The foregoing instrument was acknowledged before me t]usZp_ day cd(/}()(é b@f , 2017,
by Michele Lane.

DIANE STANTON
Notary Public - Stete of Colorado

Notery ID 20014618177
My Commission Exleas un 12, 2021

Notarial Seal)
STATE OF COLORADO }

COUNTY OF LARIMER ) _
The foregoing instrument was acknowledged before me m@fv day 0&@4 2017,

by Stephen G. Lane.

DIANE STANTON

Notary Public: ~State of Cokrado SRR
wmmmﬁ1m1 - My commission expires: -1a-202}

{Notarial Seal)
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; EXHIBIT A
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*
*

\9

STATE OF COLORAD(O)
)ss.
COUNTY OF LARIMER

e N

The signature of Bar) C, Kerbel and Kerbel on the foregoing Agreement
acknowledged before me this£5%day o 2007.
Wiiness my hand and official seal,

My commission expiresf 4/ /o ¢

Notary Public
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STATE OF COLORADO }
3 ss. }
COUNTY OF LARIMER ) ,
The signatures of Charles Mizushiga and %Ergarct E. Mizushima on the focgpipppyigreement weee

acknowledged before me thiscd 3"~ day o , 2007,
Witntess my hand and official seal.

My camrission e:q.:irz.E g/ go:ﬂf [
Notary Pablic o
STATE OF COLORADO )

) sa.
COUNTY OF LARIMER )

The signatures of Jagnes R. &
before me this"ﬂg day of \
Witniess iny hand and officii seal.

STATE OF COLORADO ) .
}ss.
COUNTY OF LARIMER )

The signatures of Louis W. Hagiwn apd Alice C. Harrison on the foraggi
acknowbedged before me this G4 day o , 2007, .
Witness my hand and officiat scal. -

My commission expireg:
Nogry Pubdic : '

STATE GF COLORADO }
S }ss.
COUNTY OF LARIMER )

The signatore of Chuck F. Repmer as

fﬁm day of 22;4 ngE » 2007.

Witness my handnd official spal.
My commmission expirgs: _#7/ &l it

otary Public
STATE OF COLORADO )

) sa.
COUNTY OF LARIMER )

Winess my hand and official seal,

My commission expjres: S-2¢/0
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Chl O flrbet . “2ig,

12, For the purposes of all shareholder communications, MV will have an on-site manager or
other designated party for the purposes of placing water calls, supervising pond filling, and
notification of any ditch maintenance or usage issues.

13. The physical improvements and work required of MV shall be completed prior to the

2008 irrigation season. MV shall pay the sums required in paragraph 6 directly o the

contractor for any advance deposit and balance due wpon completion and acceptance of work
bythe Lateral Owners. -

14, The Town shall have no obligation hereunder untess the Town assumes alf or part of that
Owner’s obligations, including assumption of the rights or obligations of the Developer or the
Association. The Town shall have no obligation to perform any maintenance on any property
dedicated or conveyed but may require MV to convey or dedicate any rights it may have in
the Lateral to the Town, no such dedication or conveyance shalt refieve MV of the obligation
to pay assessments or provide its prorate share of the cost of maintenance .

15. MV shall be obligated to insure that adequate water is delivered to the Ponds at
reasonabls times to insure that the Ponds remain reasonably full for both aesthetic and
irrigation purposes, subject lo North Poudre delivery availability. If the Town determines
that MV has failed to perforin its obligations under this paragraph the Town may, without
requiring a dedication or conveyance of the rights in the Lateral and without assuming MV's
obligations hereunder, after giving the Association - fifteen (15) calendar days prior written
notice, exercise MV’s rights in the operation of the Lateral and may assesy MV with any
costs incurred by the Tows associated with the exercise of such rights.

16, Subject to paragraph 14, this agreement shall be binding on and inure to the bensfit of the
Lateral Owners and the Town including the current Lateral Owners and their heirs,
successors and assigns of the Lateral Owners’ Properties and the shall run with-and be
binding upon the Lateral Owners’® Properties.  This agreoment shatl be recorded in the
records of the Clerk and Recorder of Larimer County, Colorado. '
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5. All calls on the Notth Poudre ditch shatl be subject to notification of North Pouadre for
customary delivery and measurement parposes. All of the parties hereby designate North
Poudre as their agent for the purposes of measuring water delivery at the entry point of the
Lateral, and for scheduling delivery including deliveries in the historic fashion to the Existing
Users. ’ :

6. In consideration of this egreement, the Existing Users agree to combine MV ditch calls
consisting of less than the 100” minimum, with their calls, and to divert said calls at the MV
diversion structure to fill the ponds. So long as practicabls, any such calls on the Ditch shall
be measured by a metering device at (i) the Service Road V-ditch “Y™ at the CSU/Kerbel
Southbound Lateral, and (i) at the exit side of the MV diversion structure. Botly devices shall
be installed at the sole expense of MV, If it is necessary to divert excess water owned by the
Town which can not be used by the Town or In conjunction with the Project, or the Parks,
said excess water may be used by to the historle ditch holder that is assisting in the water
delivery.

7. In consideration of past maintenance and improvements by the Existing Users, MV shall
repeir or replaca the damaged concrete ditch East of 1-25 to a level deemed as having a
minimum § year life. These repalrs consist of approximatsiy 500 lineal feet of ¢recked or
shifted V-dltch, MV's obligation to make such repairs shall not exceed $£10,000 in tota} cost
and shall be installed and paid for prior to the 2008 irrigation season

. 8. In consideration of past maintenance of the upper portion of Lateral by the Existing
Shareholders, MV shall be solely responsible for annual maintenance of the vpper lateral for
a perfod 5 years, expiring on September |, 2012 (the CS8U/Kerbel Southbound Lateral) (MY'’s
Maintenance Period™). The maintenance obligation shalt include maintenance historically
carricd on by the Existing Users but the extont of MV's obligation hereunder shall not exceed
$3,0400 per vear. [f costs during any year during MV's Maimenance Period exceed $3,000 the

. costs shall be barne proportionate to each party’s ownership in the Lateral. After the initial 5
year period and or a period extending thorough Seplember [, 2617, MV shall be obligated for
30% of all maintenance and the Parties, or the heirs, successots or assigas in ¢ach Party's
property, shall pay the balance of their pro-rata share (20% each) of the cost of maintenance.
Foilowing September 1, 2017, the Parties, or the heirs, successors or assigng in each Party's
property, shall pay their pro-rata share of 1he cost of maintenance.

9. Necessary maintenance and other matters associated with the Lateral shall be determined
by a vote of the Paities, or the heirs, successors or assigns in each Party’s property, who are
the owners of the Lateral and shall be determined based on the pro-rata ownership interests,

10. 1 MV or, following the expiration of MV’s Maintenance Period, if any party fails o pay
its pro-rata share of any maintenance obligation any other party ta this agreement, the Town
or North Poudre or any party to this agreement may pay the defaulting party's maintenance
obligation and the defaulting Party or the Party’s heirs, successors or assigns in that Parly’s
property, shall be personally liable for such obligation and the payor shalf have a lien
enforceable against the defauvlting Party's property. Any defaulting maintenznce obligation
shall bear interest at the rate of twelve percent {1230} per annum and any party collecting
sisch obflgation shall be entitled fo its reasonzble attorney’s fees incurred in coltecting such
default.

11. For purposes of this agreement the pro-rata cost of any maintenance shal) include the
- share of any cosfs associated with conveying the water from the North Poudre Ditch to the
CSU/Kerbel Southbound Lateral.
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Ditch”) to the Ponds. The Project Stock shall be solely used for the purposes
herein and shall be held in perpetual safekeeping by The Town on behalf of the
" project and the Wellington Viilage Owners Association.

6. The Developer instalied a diversion structure it ths Lateral which will allow
water to be delivered to the Ponds through a siphon lo a pipe extending
underneath GW Bush Drive (the diversion structure and the pipe are referred to
‘ag the “Diversion Pipe”).

2 The Developer has agreed that alf maintenance obligations arising from the use
of the Lateral and associated with the Diversion Pipe shall be borne by the
Developer or the Wellington Village Owners Association, a Colorado Non-Profit .
Corporation formed on September 8, 2005, for the purpose of managing
obligations associated with the Property and the improvements to be constructed
on the Property (the "Association”).

8. The Existing Users have asserted and warrant that they are the sols owners of the
right fo use the Lateral.
9. Both the Developer and the Town have threatened to condemn the right to use

the Lateraf to dsliver water including the water supplied by the Project Stock,

10 The Parties have entered into this agreement under threat of coridemnation to
afford the Developer, the Association and the Town the right to use the Lateral
and to avoid the necessity of litigation or & condemnation action,

11.  The Developer and the Association together are sometimes referred to Jointly in
this agreement as “MV" and any obligations referenced as being imposed on MV
- shall be the joint and several obligationa of the Developer and the Assoclation.

AGREEMENT;

1. The Bxisting Users hereby bargain, sell and convey to the Tewn and the Association by,
and subject to, this agreement an undivided one-fifth ownership interest in the Lateral and the
right 1o utilize the Lateral, The Parties, or their heirs, successors or assigns in each Party's
property shall each be treated as owning one-fifth / twenty percent (20%) of the Lateral and
shat] have a right to vote one fifth of any rights assoociated with the ownership inferest. MV,
Mizushima, Harrison, Bath and Kerbel and the successor owners of the Project and the
Mizushima, Harrison, Bath and Kerbel Properties and any successor interest owner of any of
the Project or the Mizushima, Harcison, Bath or Kerbel Properties are eferred to as the
{ateral Owners. :

2. MV, the Association and the Town shall have the right to ufilize, improve and maintain
the Diversion Pipe in the Lateral and to fill the Ponds from the Lateral usiug the Piversion
Pipe which the Developer has conatructed, as such Diversion Pipe may exist now or in the
future.

" 3. 1t shall be the burden of MV to provide engineering vetification of ditch capacity and to
demonstrate that said capacity can support the historic use of the existing users and the added
use necessary for filling the Ponds to the levels determined necessary to irrigate the Project.

4, Tnstallation of ali permanent improvements necessary o accommadate the filling of the
Ponds and the future maintenance costs shall be the obligation of MV.
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J

NORTH POUDRE IRRIGATION COMPANY
LATERAL 048 SHAREHOLDER AGREEMENT

The undersigned (the “Parties™), own or have owned stock [n the North Poudre Irrigation
Company (“North Poudre”) and wish to utilize the 045 Lateral off the North Poudre Irrigation
System - for the purpase of delivery of water to properties wishing to receive North Poudre water
deliveries. The Partiea enter into this agreement for the purpose of allowing for use of the 043
laterak (the “Lateral”) and agreo as follows:: '

B RECITALS:

1. The following parties were Noxth Poudre sharcholders of record (the “Existing
Users”) owning properties served by the Lateral. The Existing Users assert and warrant
to MV and the Town that they had the sole right to utilize the Lateral prior to the parties
entering into this agreement \
_ Existing Users

Charles Mizushima and Margaret E. Mizushima, -

2550 ECR 62E  Wellington, CO 80549 ) Share (“Mizashima”) Property served: as legally described
at Larimer County Receptlon #9503515%  (the “Mizushima Property”)

James R, Bath and Michelle I, Bath;
4645 ECR 60 Wellington, CO 80549 1 Shars (“Bath™) Property served: as legally described at Larimer
County Reception #2006-0019683 (the “Bath Property™)

Louis W. Harrison and Alice C. Harrison; . .
641 | Fox Den Road Wellington, CO 80549 | Share (“Harrison™) Property served: as lepally
described at Larimer County Reception #96038812 (the Hacrison Property)

Earl C. Kerbel and Mary Kerbel; _ ,
43489 ECR 60 Wellington, CO 8054% | Share (“Kerbel”) Property served: as legally described at
Larmier County Reception 487025983 (the “Kerbel Property™).

The Mizushima Property, Bath Property, Harrison Properly and Kerbel Prdpeﬂy are sometimes
ferelnafter referred to as the Existing Users' Properties. The rights to uss the Lateral are
appurtenant to the Existing Users® Property.

2. Meadow Village LLC (the “Developer”) owns property (the “Project™) withinthe
Town of Wellington, Celorado (the “Town™} and has entered into agreements
with tha Town for the development of the Project (the “Developrent
Agreement”).

3, By the Development Agresment and prior agreotnents entered into by the Town
and the prior owner of the Project, the Developer is obligated to develop certain
park improvements (the “Pack”) related ta the Project and 1o convey or dedicate
those improvements to the Town.

4, Included within the improvements which tho Developer is obligated to instail are-
certain ponds (the “Ponds”) necessary 1o irrigate landscaping within the Park and
the Project and to provide water to fill the Ponds. :

5. To meet the requirement to fill the Ponds the Developer agreed to and did
teansfer to the Towu, 4 shares of stock {the “Project Stock™) in the North Poudre
Irrigation Company and agreed to insure that the water represented by the Project
Stock could be delivered from the ditch feeding the Lateral (the “North Poudre

RETURM TO CHUCK REHMER, The Group, Inc., 7785 Righland Meadows Parkway,

Page 1 of 5 Windsor, CO 80528

Page 57 of 57



	A. CALL TO ORDER
	1. Pledge of Allegiance
	2. Roll Call
	3. Amendments to Agenda
	4. Conflict of Interest

	B. COMMUNITY PARTICIPATION
	1. Public Comment
	2. Presentation
	a. Comprehensive Plan PresentationCody Bird, Planni


	C. CONSENT AGENDA
	1. Board of Trustees Work Session Summary for Jan 21,
	Agenda Item Summary
	Minutes from Work Session 01212020 

	2. Board of Trustees Minutes for January 28, 2020
	Agenda Item Summary
	Board of Trustee Minutes for January 28, 2020


	D. ACTION ITEMS
	1. Contract Approval — Infusion Architects Staff pr
	Agenda Item Summary
	Infusion AIA Agreement 
	Scope of Work

	2. NPIC Lateral Improvements at BNSF Crossing Project
	Agenda Item Summary
	Agenda Item NPIC Lateral Improvements at BNSF Crossing 02-04-19 (1)
	Cost Breakout
	CSU Project Budget
	North Poudre Irrigation Company Lateral 04S Shareholder Agreement


	E. OTHER BOARDS
	F. REPORTS
	1. Town Attorney
	2. Town Administrator
	3. Staff Communications
	4. Board

	G. EXECUTIVE SESSION
	H. ADJOURN

